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PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

Filed June 21 1950 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,692. 

DEMOCRAT PRINTING COMPANY, Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee. 

Notice of Appeal and Statement of Reasons Therefor 


Notice of Appeal. 

Democrat Printing Company, licensee of Radio Station 
KSEO, (hereinafter called KSEO), operating at Durant, 
Oklahoma, on the frequency of 750 kilocycles with power 
of 250 watts, daytime only, gives notice that it appeals as 
a person aggrieved and {whose interests are adversely 
affected under the provisions of Section 402(b)(2) of the 
Communications Act of 1934 (48 Stat. 926, 47 U. S. C. 
402(b)(2)), as amended, from a decision of the Federal 
Communications Commission (hereinafter called the Com¬ 
mission) rendered January 27, 1950 (as to which KSEO’s 
petition for rehearing pursuant to Section 405 of the Act 
was denied on June 1, 1950), granting an application of 
Roy Hofheinz and W. N. Hooper, doing business as Texas 
Star Broadcasting Company (hereinafter called Texas 
Star), for a permit to construct a new standard broadcast 
station in Dallas, Texas, to be operated on the frequency 
740 kilocycles, with power of 5 kilowatts night and 10 kilo¬ 
watts day, unlimited time, employing a directional antenna 
during both daytime and nighttime hours of operation, and 


denying the application of KTRH Broadcasting Company, 
a Texas corporation, and licensee of Radio Station KTRH, 
Houston, Texas, (hereinafter called KTRH) operating on 
740 kilocycles with power of 50 kilowatts, unlimited time, 
with directional antenna both day and night, which applica¬ 
tion sought a permit to modify its daytime directional 
antenna pattern. 

Statement of Proceedings Below. 

1. On January 27, 1948, a consolidated hearing was held 
before a Hearing Examiner of the Commission on the appli¬ 
cations of Texas Star and KTRH. KSEO participated in 
this hearing as an intervenor. 

2. On December 20, 1948, the Hearing Examiner sub¬ 
mitted to the Commission a Recommended Decision con¬ 
cluding that on the facts and law the Commission had 1 ‘ no 
alternative but to deny the application’’ of Texas Star 
because of the objectionable interference which the pro¬ 
posed operation would cause to KSEO, and accordingly 
recommending that the application be denied, and further 
recommending that the application of KTRH be granted. 

3. On May 12, 1949, the Commission (Commmissioners 
Walker and Jones dissenting) adopted a Proposed Decision 
stating that the evidence of KSEO was “to the effect that 
objectionable interference would be received by KSEO 
within an area of 4,380 square miles, including 164,300 
persons, representing 69.5% of the population residing 
within the remaining interference-free service area”, con¬ 
cluding that “even though such interference be that as 
portrayed by KSEO, a grant of the Texas Star Broadcast¬ 
ing Company application would be in the public interest”, 
and accordingly proposing to grant the application, and 
deny that of KTRH. 

4. On June 27, 1949, KTRH and KSEO filed with the 
Commission exceptions to the Proposed Decision, together 
with supporting briefs. As an exhibit to the KSEO brief 
there was attached an engineering statement which sub- 
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stantiated KSEO’s evidence as to the degree of interference 
which it would suffer if Texas Star’s application were 
granted. 

5. On July 27,1949, Texas Star filed a reply brief to the 
exceptions. 

6. On August 9, 1949, Texas Star filed a motion to strike 
KSEO’s supporting brief and engineering statement. 

7. On August 19, 1949, KTRH and KSEO filed opposi¬ 
tions to the motion to strike. 

8. On December 19, 1949, the Commission heard oral 
argument on both the exceptions and the motion to strike. 

9. On January 27, 1950, the Commission (Commission¬ 
ers Walker, Jones and Sterling dissenting) rendered a De¬ 
cision concluding that “a grant to Texas Star is in the pub¬ 
lic interest even though the interference to KSEO be that as 
portrayed by KSEO—affecting an area of 4,380 square 
miles wherein 164,300 persons reside representing 69.5% 
of the population residing within the remaining KSEO in¬ 
terference-free service area”, accordingly granting the 
Texas Star application, and also granting the motion to 
strike the KSEO engineering statement. At the same time 
the Commission denied the application of KTRH and sep¬ 
arately denied each of the exceptions of KTRH and KSEO 
to the Proposed Decision. 

10. On February 21, 1950, KTRH and KSEO filed peti¬ 
tions for rehearing. 

11. On March 13, 1950, Texas Star filed an opposition to 
the petitions of KTRH and KSEO. 

12. On June 1, 1950, the Commission (Commissioner 
Walker not participating; Commissioners Jones and 
Sterling dissenting) adopted a Memorandum Opinion and 
Order denying the petitions of KTRH and KSEO for re¬ 
hearing. 

Statement of Reasons for Appeal. 

The Decision of the Commission granting the Texas Star 
application is contrary to the public interest and is arbi- 


trary, capricious, and an abuse of administrative discretion 
in the following respects: 

1. No sufficient facts were proved or findings madi to 
support the conclusion that the grant will serve the public 
convenience, interest, or necessity as required by the Act. 

2. No sufficient facts were proved or findings made to 
support the conclusion that Texas Star is legally or finan¬ 
cially qualified to construct and operate its proposed station. 

3. No sufficient facts were proved or basic findings made 
to support the ultimate finding that Texas Star proposes to 
render a program service designed to meet the needs of 
the persons to be served. 

4. No sufficient facts were proved or basic findings made 
to support the ultimate finding that the Texas Star pro¬ 
posal will provide a contrasting service to Dallas and the 
Dallas metropolitan district. 

5. As pointed out by Commissioner Sterling in his dis¬ 
senting opinion, “the conclusion in the majority opinion 
that ‘Texas Star’s proposal would provide the Dallas area 
with a meritorious new fulltime, independent (non-network) 
service’, completely overlooks the fact that the Commis¬ 
sion’s Chain Broadcasting Regulations, and particularly 
Sections 3.104 and 3.105 were specifically designed to insure 
that stations affiliated with networks would render a local 
service to the community in addition to network programs.” 

6. The grant is without the showing required by, and is, 
therefore, in violation of Section 312(b) of the Act, and of 
Sections 3.24 and 3.28 of the Commission’s Rules and Regu¬ 
lations. 

7. Texas Star failed to sustain its burden of proof. 

8. No sufficient facts were proved or findings made to 
support the conclusion that the granting of Texas Star’s 
application would result in a fair, efficient, and equitable 
distribution of radio service, within the meaning of Section 
307 (b) of the Act. 

9. The grant effects a substantial modification of KSEO’s 
license without the Commission giving any consideration 
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to the comparative merits of the KSEO operation and the 
proposed Texas Star operation. 

10. The grant effects a substantial modification of 
KSEO’s license in the absence of any issue, evidence, find¬ 
ing or conclusion that KSEO is not serving the deleted por¬ 
tion of its normally protected service area in the public 
interest. 

11. The Commission’s rationale of the grant and of the 
resulting substantial deletion cl KSEO’s service area vio¬ 
lates Section 1 of the Act. 

12. In its deletion of KSEO’s service area the Com¬ 
mission improperly gave weight to the fact that the de¬ 
leted portion is entirely in Texas and not in Oklahoma. 

13. No sufficient facts were proved or basic findings made 
to support the ultimate finding that “the diminution of 
the KSEO service area” is justified. 

14. As pointed out by the Commissioners Walker and 
Jones in their dissenting opinion, the “grant to Texas 
Star at the expense of the substantial deletion in the serv¬ 
ice area of Station KSEO” is improper in that it fails to 
“give sufficient recognition to the equities of an existing 
licensee which is by this action being deprived of a service 
area to which it is entitled under the Commission’s Rules 
and Standards.” 

15. The reversal by the Commission of the Recommended 
Decision results in a violation of Section 309(a) of the Act 
in that it effects a change of Commission policy as a result 
of a hearing not conducted by a Commissioner. 

16. The granting of Texas Star’s motion to strike 
KSEO’s engineering statement was improper in view of 
the Commission’s conclusion that the data in that engineer¬ 
ing statement “substantiates KSEO’s contention as to the 
extent of interference Texas Star would cause to KSEO”. 

17. The Commission’s conclusion that “no useful pur¬ 
pose would be served by a further hearing in this proceed¬ 
ing for the purpose of receiving this additional engineering 
data and any other data that might be offered in support 
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of KSEO’s engineering claims’ * is unwarranted and im¬ 
proper. 

18. The grant effects a substantial modification of 
KSEO’s license not contemplated in the notice of hearing 
and issues framed by the Commission for the hearing ubon 
the Texas Star application. 

19. No sufficient facts were proved or findings made to 
support the ultimate finding that the grant will not impair 
KSEO’s ability “to continue to serve the local Durlant 
area”. 

20. The decision is not supported by substantial and 
probative evidence. 

21. The Commission failed to comply with Section 5 (c) 
of the Administrative Procedure Act. (60 Stat. 239', 5 
U. S. C. 1004 (c)) 

22. The Commissi pn failed to comply with Section 8 (b) 
of the Administrative Procedure Act. (60 Stat. 242|, 5 
U. S. C. 1007 (b)) 


Relief Requested 


its 


Wherefore, the appellant prays that the Court enter 
order reversing and setting aside the action of the Com¬ 
mission and remanding the case for proceedings consistent 
with law. 

Democrat Printing Company. 

L. Alton Denslow, . 

Douglas W. Hartman, \ 

Washington Building, 




Washington 5, D. C., 

Attorneys for Democrat^ifint- 
ing Company. \ 

Le Roy and Denslow, \ 

Attorneys for Democrat Printing Company. 

June 21, 1950. 


\ 


on 


Service of a copy of the aforegoing Notice of Appea 
the Federal Communications Commisison acknowledged 
this 31st day of June, 1950. 

T. J. Slowte. 
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Filed July 20,1950 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10692 


Democrat Printing Company, Appellant, 


v. 

Federal Communications Commission, Appellee 


Notice of Intention to Intervene and Statement Showing 
Nature of Interest of Injervenor 


Comes now Texas Star Broadcasting Company, permit¬ 
tee of Radio Station KACE, Dallas, Texas, and pursuant 
to Section 402(d) of the Federal Communications Act, as 
amended, 47 TJ. S. C. A. 402(d), states that is an interested 
person and that its interests are affected by the Memo¬ 
randum Opinion and Order of the Federal Communica¬ 
tions Commission in Docket No. 8258, released June 2, 
1950, which is the subject matter of the appeal in this case 
by Democrat Printing Company. 

Wherefore, Texas Star Broadcasting Company gives 
notice of its intention to intervene in the proceeding of 
Democrat Printing Company, appellant, v. Federal Com¬ 
munications Commission, appellee, in the United States 
Court of Appeals for the District of Columbia, filed June 
21, 1950, and submits herewith the following statement of 
the nature of its interest. 

1. On January 27, 1948, a consolidated hearing was held 
before the Commission on the application of Texas Star 
Broadcasting Company for construction permit for a new 
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standard broadcast station in Dallas, Texas, on 740 kc. ( 10 
kw day, 5 kw night, and the application of KTRH Broad¬ 
casting Company, licensee of Station KTRH, Houston, 
Texas, seeking modification of its daytime directional an¬ 
tenna pattern. Democrat Printing Company, as licensee 
of KSEO, Durant Oklahoma, on the adjacent frequency 
750 kc, 250 w, daytime only, participated in the hearing as 
intervenor. 

2. On May 12, 1949, the Commission issued a Proposed 
Decision granting the application of Texas Star Broadcast¬ 
ing Company for construction permit for a new standard 
broadcast station in Dallas, Texas, and denying the appli¬ 
cation of KTRH Broadcasting Company for modification 
of its directional antenna pattern. 

3. On June 27, 1949, KTRH Broadcasting Company and 
Democrat Printing Company filed exceptions to the Pro¬ 
posed Decision. Texas Star Broadcasting Company filed 
a reply brief to the exceptions on July 27, 1949. 

4. On January 27, 1950, the Commission rendered jits 
Decision, affirming its Proposed Decision and denying the 
exceptions of KTRH Broadcasting Company and Demo¬ 
crat Printing Company. 

5. On February 21, 1950, KTRH Broadcasting Com¬ 
pany and Democrat Printing Company filed petitions for 
rehearing. Texas Star Broadcasting Company filed an op¬ 
position to these petitions on March 13, 1950. 

6. On June 1, 1950, the Commission adopted the Meiho- 
randum Opinion and Order complained of by appellant, 
denying the petitions for rehearing of KTRH Broadcasting 
Company and Democrat Printing Company. 

7. On June 21, 1950, Appellant Democrat Printing Com¬ 
pany filed a notice of appeal in this Court from the Com¬ 
mission’s Memorandum Opinion and Order of June 1,1950, 
released June 2,1950, in Docket No. 8258. 

8. The action of the Federal Communications Commis¬ 
sion complained of by Appellant in this proceeding is ;he 
Commission’s order granting the application of Texas Star 
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Broadcasting Company for construction permit for a new 
standard broadcast station in Dallas, Texas. Intervenor 
would be aggrieved and its interests adversely affected if 
this Court should reverse or modify the Commission’s deci¬ 
sion granting its application, since such reversal or modi¬ 
fication might result in its permit being modified, set aside, 
recalled or cancelled by the Commission. 

Respectfully submitted, 

Texas Star Broadcasting Company 

Hofheinz and Stephen, 

Its Attorneys 

Address: 

Radio Plaza 
4005 Travis Street 
Houston, Texas 

By /sgd/ Roy Hofheinz 
Attorney and Managing Partner 

Date: July 18,1950 


AFFIDAVIT 


State of Texas 

County of Harris 

Roy Hofheinz, being first duly sworn upon oath, deposes 
and says that he is President, Managing Partner and At¬ 
torney for Texas Star Broadcasting Company and is quali¬ 
fied and authorized to make this affidavit; that he has read 
the foregoing “Notice of Intention to Intervene and State¬ 
ment of Nature of Interest of Intervenor”; and that the 
facts therein stated are true and correct. 

/sgd/ Roy Hofheinz 
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Subscribed and sworn to before me this 18th day of July, 
1950. 

/sgd/ E. R. Scholton 

Notary Public in and for 

(Seal) Harris Coimty, Texas. 

My Commission expires June 1, 1951. 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 

Democrat Printing Company, Appellant, 

v. 

Federal Communications Commission, Appellee. 

AFFIDAVIT OF SERVICE 

State of Texas ) 

County of Harris j 

John Erie Stephen, attorney for Texas Star Broadcast¬ 
ing Company, being first duly sworn upon oath, deposes 
and says that on July 19th, 1950, he served true copies of 
the attached “Notice of Intention to Intervene and State¬ 
ment of Nature of Interest of Intervener ’’ in the above- 
entitled action, on the Appellant and the Appellee by ^nail¬ 
ing postage prepaid true copies thereof to their counsel of 
record, as indicated: 

Messrs. L. Alton Denslow and Douglas W. Hartman 
Le Roy and Denslow 
Attorneys at Law 
Washington Building, 

Washington 5, D. C. 

Counsel for Appellant, Democrat Printing Company. 
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Mr. Max Goldman 
Assistant General Counsel 
Federal Communications Commission 
Washington, D. C. 

Counsel for Appellee, Federal Communications 
Commission. 

John Erle Stephen. 

Subscribed and sworn to before me this 19th day of 
July, 1950. 

E. R. Scholton, 

Notary Public in and for 
Harris County, Texas. 

(Seal) 

My Commission expires June 1, 1951. 


Adopted March 20,1947 
130 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

In re Applications of 

Ellis County Broadcasting Company, Waxahachie, Texas 

Docket No. 8257—File No. BP-5339 

Roy Hofheinz and W. N. Hooper, d/b as Texas Star 
Broadcasting Company, Dallas, Texas 

Docket No. 8258—File No. BP-5820 

For Construction Permits 


Corrected Order 

At a session of the Federal Communications Commission, 
held at its offices in Washington, D. C., on the 20th day of 
March, 1947; 
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The Commission having under consideration the above- 
entitled application of Ellis County Broadcasting Company 
requesting a construction permit for a new standard broad¬ 
cast station to operate on 730 kc, with 250 w power daytime 
only, at Waxahachie, Texas, and Roy Hofheinz and W. N. 
Hooper, d/b as Texas Star Broadcasting Company, request¬ 
ing a construction permit for a new standard broadcast 
station ' i operate on 740 kc, with power of 10 kw day and 
5 kw night, unlimited time, employing a directional antenna, 
at Dallas, Texas; 

In is Ordered, That, pursuant to Section 309(a) of the 
Communication Act of 1934, as amended, the said applica¬ 
tions Be, and they are Hereby, Designed for Hearing in a 
Consolidated Proceeding, at a time and place to be desig¬ 
nated by subsequent order of the Commission, upon the 
following issues: 

1. To determine the legal, technical, financial and other 
qualifications of the applicant partnership and the 
partners and of the applicant corporation, its officers, 
directors and stockholders to construct and operate 
the proposed stations. 

2. To determine the areas and populations which may bp 
expected to gain or lose primary service from the oper¬ 
ations of the proposed stations and the character of 
other broadcast service available to those areas and 
populations. 

3. To determine type and character of program services 
proposed to be rendered and whether they would meet 
the requirements of the populations and areas pro¬ 
posed to be served. 

4. To determine whether the operations of the proposed 
stations would involve objectionable interference with 
any existing broadcast stations and, if so, the nature 
and extent thereof, the areas and populations affected 
thereby, and the availability of other broadcast servicp 
to such areas and populations. 
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131 5. To determine whether the operations of the pro¬ 

posed stations would involve objectionable inter¬ 
ference each with the other or with the services pro¬ 
posed in any other pending applications for broadcast 
facilities and, if so, the nature and extent theref, the 
areas and populations affected thereby, and the avail¬ 
ability of other broadcast service to such areas and 
populations. 

6. To determine whether the installations and operations 
of the proposed stations would be in compliance with 
the Commission’s Buies and Standards of Good Engi¬ 
neering Practice Concerning Standard Broadcast Sta¬ 
tions. 

7. To determine on a comparative basis which, if either, 
of the applications in this consolidated proceeding 
should be granted. 

Notice is hereby given that Section 1.857 of the Commis¬ 
sion’s Buies and Begulations is not applicable to this pro- 
seeding. 

By the Commission 

T. J. Slowie, 

Secretary. 

(Seal) 

#•••••••• 
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Adopted April 25, 1947 
133 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

In re Applications of 

Louis F. Leurig and F. F. McNaughton, d/b as Seminole 
Broadcasting Company, Wewoka, Oklahoma. 

Docket No. 8025. File No. BP-5270. 

Ellis County Broadcasting 'Company, Waxahachie, Texas. 

Docket No. 8257. File No. BP-5339. 

Roy Hofheinz and W. N. Hooper, d/b as Texas Star Broad¬ 
casting Company, Dallas, Texas. 

Docket No. 8258. File No. BP-5820. 

West Central Broadcasting Company, Tulsa, Oklahoma. 

Docket No. 8369. File No. BP-4797. 

For Construction Permits. 


Order. 

At a session of the Federal Communications Commission, 
held at its offices in Washington, D. C., on the 25th day of 
April, 1947; 

The Commission having under consideration the aboVe 
entitled applications of Louis F. Leurig and F. F. Mc¬ 
Naughton, d/b as Seminole Broadcasting Company request¬ 
ing a construction permit for a new standard broadcast sta¬ 
tion to operate on 720 kc, 250 w power, daytime only, at 
Wewoka, Oklahoma and West Central Broadcasting Com¬ 
pany requesting a construction permit for a new standard 
broadcast station to operate on 740 kc, 25 kw, 50 kw local 
sunset power, unlimited time, employing a directional an¬ 
tenna, at Tulsa, Oklahoma; 
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It Appearing, That the Commission on March 20, 1947, 
designated for hearing in a consolidated proceeding the 
application of Ellis County Broadcasting Company (File 
No. BP-5339; Docket No. 8257) requesting a construction 
permit for a new standard broadcast station to operate on 
730 kc, 250 w power, daytime only, at Waxahachie, Texas, 
and Roy Hofheinz and W. N. Hooper, d/b as Texas Star 
Broadcasting Company (File No. BP-5820; Docket No. 
8258) requesting a construction permit for a new standard 
broadcast station to operate on 740 kc, with 5 kw, 10 kw 
local sunset power, unlimited time, employing a directional 
antenna, at Dallas, Texas; 

It is Ordered, That, pursuant to Section 309(a) of the 
Communications Act of 1934, as amended, the said applica¬ 
tions of Louis F. Leurig and F. F. McNaughton, d/b as 
Seminole Broadcasting Company and West Central Broad¬ 
casting Company be, and they are Hereby, Designated for 
Hearing in the above Consolidated Proceeding, at a time 
and place to be designated by subsequent order of the Com¬ 
mission, upon the following issues: 

1. To determine the legal, technical, financial, and other 
qualifications of the applicant partnership and the 
partners, and of the applicant corporation, its officers, 
directors and stockholders to construct and operate 
the proposed stations. 

134 2. To determine the areas and populations which 

may be expected to gain or lose primary service from 
the operations of the proposed stations and the char¬ 
acter of other broadcast service available to those 
areas and populations. 

3. To determine the type and character of program serv¬ 
ices proposed to be rendered and whether they would 
meet the requirements of the populations and areas 
proposed to be served. 
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4. To determine whether the operations of the proposed 
stations would involve objectionable interference with 
any existing broadcast stations and, if so, the nature 
and extent thereof, the areas and populations affected 
thereby, and the availability of other broadcast service 
to such areas and populations. 

5. To determine -whether the operations of the proposed 
stations would involve objectionable interference, each 
with the other, with the services proposed in the other 
pending applications in this proceeding or in any other 
pending applications for broadcast facilities and, if 
so, the nature and extent thereof, the areas and popu¬ 
lations affected thereby, and the availability of other 
broadcast service to such areas and populations. 


6. To determine whether the installation and operations 
of the proposed stations would be in compliance wiih 
the Commission’s Rules and Standards of Good Engi¬ 
neering Practice Concerning Standard Broadcast Stja- 
tions. 


7. To determine the overlap, if any, that will exist be¬ 
tween the service areas of the proposed station of West 
Central Broadcasting Company and of station WKjY 
at Oklahoma City, Oklahoma, the nature and extent 
thereof and whether such overlap, if any, is in contra¬ 
vention of Section 3.35 of the Commission’s Rules. 

8. To determine on a comparative basis which, if any, jof 
the applications in this consolidated proceeding should 
be granted. 


It is Further Ordered, That, the Commission’s ord^r, 
dated March 20, 1947, designating the above entitled appli¬ 
cations of Ellis County Broadcasting Company and R^y 
Hofheinz and W. N. Hooper, d/b as Texas Star Broadcast¬ 
ing Company, forhearing in a consolidated proceeding Be, 
and it is Hereby, Amended to include the above entitled 
applications of Louis F. Leurig and F. F. McNaughton, 
d/b as Seminole Broadcasting Company and West Central 
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Broadcasting Company and to include among the issues for 
hearing, Issue No. 8, stated above. 

Notice is hereby given that Section 1.857 of the Commis¬ 
sion^ Rules and Regulations is not applicable to this pro¬ 
ceeding. 

By the Commission 

T. J. Slowie, 

Secretary. 

(Seal.) 

• •####*** 

Filed November 26,1947 

143 Excerpts from KSEO Petition to Intervene. 

Comes now Democratic Printing Company, Durant, Okla- 
home, licensee of station KSEO operating daytime with 250 
watts on 750 kc. and, pursuant to Section 1.388 of the Com¬ 
mission’s Rules and Regulations, by its attorneys, peti¬ 
tions to intervene in the hearing on the above entitled ap¬ 
plication on the ground that a grant thereof would cause 
electrical interference to it within its normally protected 
contour as prescribed by the applicable Rules and Regula¬ 
tions. In support whereof, petitioner refers to and prays 
to be read as a part hereof the accompanying affidavit of 
W. E. Plummer of Glenn D. Gillett and Associates, qualified 
radio engineers. 

Petitioner did not seek to intervene earlier herein for the 
reason that it had anticipated participating in the hearing 
thereon as a nonparty, pursuant to the provisions of Sec¬ 
tion 1.723 of the 'Commission’s Rules and Regulations. In 
view of the amendment to the above entitled application 
recently received by the Commission, of applicant’s pending 
petition to grant, and of the consent to such grant registered 
by the other parties hereto, however, it appears that said 
application, as amended, may now be considered and pos¬ 
sibly granted without hearing. Should such action 

144 be taken by the Commission, it would be without a 
proper consideration of petitioner’s interests herein 
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for the reason that petitioner would be precluded from the 
opportunity of appearing and giving evidence in opposition 
to the grant of said application, as amended. 

• **####*4 

148 Excerpt from Engineering Affidavit 

Accompanying KSEO Petition to Intervene. 

The location of the daytime 0.5 mv/m contours was com¬ 
puted for the Texas Star proposed station using a con¬ 
ductivity of 30 x 10—14 and the maximum expected operat¬ 
ing value of radiation as shown by the applicant. The loca¬ 
tion of the 0.5 mv/m contour was computed for KSEO using 
first the conductivities shown by the FCC Conductivity 
map (Appendix 10) and second a conductivity of 6 x 10—14 
to the north and 30 x 10—14 to the south (Appendix 11). 
The area and population within KSEO’s 0.5 mv/m contour 
for FCC conductivity 6315 square miles and 242,800 persons 
and for the measured conductivity the area is 12,785 squar^ 
miles and 400,700 persons. The area and population within 
the interference zone is 215 square miles and 10,000 per¬ 
sons or 3.4% loss in area and 4.1% loss in population for 
the condition where the FCC conductivity was used. The 
area and population within the interference zone based 
upon measured conductivities, are 4,380 square miles and 
164,300 persons or 34.4% loss in area and 41% loss in 
population. 

It is apparent therefore that the granting of the applicaj- 
tion of the Texas Star Broadcasting 'Company would result 
in a material loss in both area and population now served 
by KSEO even based upon FCC conductivities and will be 
extremely serious when the actual conductivities are con¬ 
sidered. 
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Adopted November 28,1947 
161 Before the 

FEDERAL, COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

In re Applications of 

All-Oklahoma Broadcasting Company, Tulsa, Oklahom 

Docket No. 8369. File No. BP-4797. 

Boy Hofheinz and W. N. Hooper, d/b as Texas Star 
Broadcasting Company, Dallas, Texas. 

Docket No. 8258. File No. BP-5820. 

Louis Leurig and F. F. McNaughton, d/b as Seminole 
Broadcasting Company, Wewoka, Oklahoma. 

Docket No. 8025. File No. BP-5270. 

For Construction Permits. 

Order. 

At a session of the Federal Communications Commission 
held at its offices in Washington, D. C., on the 28th day of 
November, 1947; 

The 'Commission having under consideration a joint aiid 
several petition filed November 10, 1947, by All-Oklahoma 
Broadcasting Company, Tulsa, Oklahoma, and Boy Hof¬ 
heinz and W. N. Hooper, d/b as Texas Star Broadcasting 
Company, Dallas, Texas, requesting amendment and grant 
of their above-entitled applications for construction per¬ 
mits for new standard broadcast stations to operate on 740 
kc, unlimited time, with power of 25 kw, 50 kw-LS, DA-2, 
and 5 kw, 10 kw-LS, DA-2, respectively; and 

Whereas, the Commission on March 20, 1947, and April 
25, 1947, designated for hearing in a consolidated proceed¬ 
ing the aforesaid applications of All-Oklahoma Broadcast¬ 
ing Company (formerly West Central Broadcasting Co 
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pany) and Roy Hofheinz and W. N. Hooper, d/b as Texas 
Star Broadcasting Company, and the above-entitled ap¬ 
plication of Louis F. Leurig and F. F. McNaughton, d/b 
as Seminole Broadcasting Company, for a construction per¬ 
mit for a new standard broadcast station to operate on 720 
kc, 250 w power, daytime only, at Wewoka, Oklahoma, said 
hearing to be held at Washington, D. C., commencing Janu¬ 
ary 26,1948; and 

Whereas, the Commission, by the Motions Commissioner, 
on November 21, 1947, granted that part of the aforesaid 
joint and several petition requesting amendment of the said 
applications of All-Oklahoma Broadcasting Company and 
Roy Hofheinz and W. N. Hooper, d/b as Texas Star Broad¬ 
casting Company, so as to make changes in their respective 
directional antenna patterns; and 

It Appearing, That although the aforesaid amendment 
accepted November 21, 1947, has resolved the problems of 
objectionable interference between the operations proposed 
by the three above-entitled applications, the Commission 
is unable, upon the basis of the infomation contained in said 
petition and in petitioners’ applications, to make a deter¬ 
mination of other matters in issue, and accordingly 
162 cannot decide whether a grant of the petitioners ’ ap¬ 
plications would be in the public interest; 

It is Ordered, That said joint and several petition, insofar 
as it seeks a grant of the aforesaid applications of All- 
Oklahoma Broadcasting Company and Roy Hofheinz and 
W. N. Hooper d/b as Texas Star Broadcasting Company, 
Be, and it is Hereby Denied; and 

It is Further Ordered, That the Commission’s orders of 
March 20,1947, and April 25, 1947, designating for hearing 
in a consolidated proceeding the three above-entitled appli¬ 
cations, Be, and they are Hereby Amended, to dissolve the 
consolidated hearing and to delete all issues therein set 
forth; and 

It is Further Ordered, That each of the three above- 
entitled applications be separately heard, at the time and 
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place heretofore designated by the Commission upon the 
following issues: 

1. To determine the legal, technical, financial, and other 
qualifications of the applicant partnership and tjie 
partners or of the applicant corporation, its officers, 
directors and stockholders to constuct and operate 
the proposed station. 

2. To determine the areas and populations which may i>e 
expected to gain or lose primary service from tl(ie 
operation of the proposed station and the character of 
other broadcast service available to these areas arjid 
populations. 

3. To determine the type and character of program serv¬ 
ice proposed to be rendered and whether it would me^t 
the requirements of the populations and areas pro¬ 
posed to be served. 


4. To determine whether the operation of the proposed 
station would involve objectionable interference with 
any existing broadcast stations and, if so, the nature 
and extent thereof, the areas and populations affectqd 
thereby, and the availability of other broadcast serv¬ 
ice to such areas and populations. 

5. To determine whether the operation of the proposed 
station would involve objectionable interference witjh 
the services proposed in any other pending applica¬ 
tions for broadcast facilities and, if so, the nature and 
extent thereof, the areas and populations affected 
thereby, and the availability of other broadcast service 
to such areas and populations. 

6. To determine whether the installation and operation 
of the proposed station would be in compliance with 
the Commission’s Rules and Standards of Good Engi¬ 
neering Practice Concerning Standard Broadcast Sta¬ 
tions. 


1 
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It is Further Ordered, That the following be included as 
an issue in the hearing on the application of All-Oklahoma 
Broadcasting Company: 

7. To determine! the overlap, if any, that will exist be¬ 
tween the service areas of the proposed station of All- 
Oklahoma Broadcasting Company and of the re- 
163 cently-granted station at Muskogee, Oklahoma, whose 
permittee is Eastern Oklahoma Broadcasting Com¬ 
pany, the nature and extent thereof, and whether such 
overlap, if any, is in contravention of Section 3.35 of 
the Commission's Rules. 

By the Commission 


Dec. 17, 1947. 

• • # * 


T. J. Slowie, 

Secretary. 


* * * * 


Adopted December 5, 1947 
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Before the 




FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

In re Application of 

Roy Hofheinz and W. N. Hooper, d/b as Texas Star 
Broadcasting Company, Dallas, Texas. 

Docket No. 8257. File No. BP-5339. 

For Construction Permit. 


Order. 

The Commission having under consideration a petition 
filed November 26, 1947, by Democrat Printing Company 
(KSEO), Durant, Oklahoma, requesting leave to intervene 
in the proceeding on the above-entitled application of Roy 
Hofheinz and W. N. Hooper, d/b as Texas Star Broad¬ 
casting Company, Dallas, Texas; 
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It is Ordered, This 5th day of December, 1947, that the 
petition Be, and it is Hereby, Granted. 

By the Commission, E. M. Webster, Commissioner. 

T. J. Slowie, 

Secretary. 

**##*#### 

Dated December 26, 1947 
168 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

In the Matter of 

Texas Star Broadcasting Co., Dallas, Texas. 
Docket No. 8258. File No. BP-5820. 

For Construction Permit. 

Order. 

It is Ordered, That Mr. J. Fred Johnson is assigned to 
preside at the hearing in the above-entitled matter, sche¬ 
duled for January 27,1948, at Washington, D. C. 

Notice is hereby given that Section 1'.857 of the Commis¬ 
sion’s Rules and Regulations is not applicable to this pro¬ 
ceeding. 

Federal Communications Commission. 

T. J. Slowie, 

Secretary . 

Dated December 26,1947. 

####•***• 
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Adopted January 21, 1948 
271 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 


In re Applications of 

Boy Hofheinz and W. N. Hooper, d/b as Texas Star 
Broadcasting Company, Dallas, Texas. 

Docket No. 8258. File No. BP-5820. 

KTBH Broadcasting Company (KTRH), Houston, Tex^s. 

Docket No. 8753. File No. BP-6525. j 

For Construction Permits. 


Order. 


At a session of the Federal Communications Commission, 
held at its offices in Washington, D. C., on the 21st day Of 
January, 1948; 

The Commission having: under consideration the above- 


entitled application of KTRH Broadcasting Company re¬ 
questing a construction permit to change the daytime direc¬ 
tional pattern of Station KTRH (DA-2), which operates 
on the frequency 740 kc, with 50 kw power, DA-1, unlimited 
time, in Houston, Texas; and its petition requesting that its 
application be designated for hearing in a consolidated pro¬ 
ceeding with the application of Roy Hofheinz, et al.; and 

It Appearing, That the Commission, on March 20, 1947, 
designated for hearing the above-entitled application of 
Roy Hofheinz and W. N. Hooper, d/b as Texas Star Broad¬ 
casting Company (File No. BP-5820, Docket No. 8258), re¬ 
questing a construction permit for a new standard broad¬ 
cast station to operate on the frequency 740 kc, with power 
of 10 kw daytime, 5 kw night time, DA-2, unlimited time, 
in Dallas, Texas; and that hearing thereon is scheduled foi* 
January 27,1948, at Washington, D. C.; 
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It is Ordered, That the said petition of KTRH Be, and 
it is Hereby, Granted, and that pursuant to Section 309(a) 
of the Communications Act of 1934, as amended, the said 
application of KTRH Broadcasting Company Be, and it is 
Hereby, Designated for Hearing in a Consolidated Pro¬ 
ceeding with the application of Roy Hofheinz, et al., upon 
the following issues 

1. To determine the technical, financial, and other quali¬ 
fications of the applicant corporation, its officers, 
directors and stockholders, to construct and operate 
Station KTRH as proposed. 

2. To determine the areas and populations which may be 
expected to gain or lose primary service from the oper¬ 
ation of Station KTRH as proposed and the char¬ 
acter of other broadcast service available to those 
areas and populations. 

3. To determine the type and character of program serv¬ 
ice proposed to be rendered and whether it would meet 
the requirements of the populations and areas pro¬ 
posed to be served. 

272 4. To determine whether the operation of Station 

KTRH as proposed would involve objectionable in¬ 
terference with any existing broadcast stations and, 
if so, the nature and extent thereof, the areas and 
populations affected thereby, and the availability of 
other broadcast service to such areas and populations. 

5. To determine whether the operation of Station KTRH 
as proposed would involve objectionable interference 
with the services proposed in the other application in 
this proceeding or in any other pending applications 
for broadcast facilities and, if so, the nature and extent 
thereof, the areas and populations affected thereby, 
and the availability of other broadcast service to such 
areas and populations. 
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6. To determine whether the installation and operation 
of Station KTRH as proposed would be in compliance 
with the Commission’s rules and Standards of Gcod 
Engineering Practice Concerning Standard Broadcast 
Stations. 

7. To determine on a comparative basis which, if either, 
of the applications in this consolidated proceeding 
should be granted. 

It is Further Ordered, that the Commission’s order of 
March 20, 1947, designating the said application of Ek>y 
Hofheinz, et al., for hearing, as amended on November 27, 
1947, Be, and it is Hereby, Further Amended to include 
the said application of KTRH Broadcasting Company 2 ,nd 
to include among the issues for hearing, Issue No. 7 set 
forth above. 

By the Commission, 

T. J. Slowie, 

(Seal) Secretary. 

Jan. 23,1948. 

**##•#*#• 

Dated January 23, 1948 

273 Before the 

federal communications commission 

WASHINGTON, D. C. 

In the Matter of 

Roy Hofheinz and W. N. Hoofer, d/b as Texas Star 
Broadcasting Company, Dallas, Texas. 

Docket No. 8258. File No. BP-5820. 

KTRH Broadcasting Company (KTRH), Houston, Texas. 

Docket No. 8753. File No. BP-6525. 

For Construction Permits. 

Order. 

It is Ordered, That Hugh B. Hutchison (in lieu of J. F:red 
Johnson) is assigned to preside at the hearing in the above- 
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entitled matter, scheduled for January 27, 1948, at Wash¬ 
ington, D. C. 

Notice is hereby given that Section 1.857 of the Commis¬ 
sion^ Rules and Regulations is not applicable to this pro¬ 
ceeding. 

Federal Communications Commission. 

T. J. Slowie, 

Secretary. 

Dated January 23, 1948. 

***#•***• 

EXCERPTS FROM TESTIMONY AND 
PROCEEDINGS. 

The Presiding Officer: Is the intervenor present 
281 and represented? 

Mr. Denslow: The intervenor is represented by 
L. A. Denslow, and we are merely going to present engi¬ 
neering testimony. Our engineer is not here presently, 
but he will be available. 

The Presiding Officer: We will then proceed with the 
lay testimony. 

Is the Commission represented? 

Mr. Doty: The Commission is represented by Dwight 
Doty. 

The Presiding Officer: Very well. 

All persons present who propose to testify will now 
stand and take the oath. 

(Witnesses sworn.) 

The Presiding Officer: Before proceeding with the testi¬ 
mony, are there any motions to be offered? 

(No response.) 


282 Roy Hofheinz 

was thereupon called as a witness on behalf of Texas Star 
Broadcasting Company, and, having been first duly sworn, 
testified as follows: 
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Direct Examination 
By Mr. Marks: 

A, I was educated in Houston in the public schools. 
283 Also, Bice University, the University of Houstoif, 
and the University Law School I was admitted tb 
practice in Houston. 

Q. Prior to that time did you hold any public office? 
A. Subsequent to my admission to the bar, three years 
later I was elected to the Texas Legislature, in which 
capacity I served for one term of two years. 

Q. Did you hold any other public office in the State of 
Texas? A, At the conclusion of that first term I became 
a candidate for, and was elected, the county judge of Harris 
County, Texas. 


Q. For how long? A. For eight years, or four consecu¬ 
tive terms. 


Q. After you left the county judgeship, did yoi 
284 have any experience in radio broadcasting, or die 
you enter the radio broadcasting field? A. I did ii 

1944. 

Q. Was that in connection with KTHT in Houston 1 
A. It was in connection with KTHT at Houston. 

Q. How long have you been associated with KTHT' 
A. From its very inception. 


A. I am a partner in the Texas Star Broadcasting Com¬ 
pany with Mr. W. N. Hooper, and I am a 50 percent owner 
of the Houston Slag Materials Company with Mr. Georgy 
A. Madison, of Birmingham, Ala, 

Q. How much of your time is devoted to your radio activ ¬ 
ities and how much is devoted to the slag activities ? A. AI 
of my time is devoted to the radio activities, and the slag 
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company is run by a manager whom we have employed 
for that purpose, Mr. George Onear. 


295 Q. Did you resign from public office in order to 
enter the radio business? A. I didn’t necessarily resign, 

but at the time the application came up there was a con¬ 
siderable amount of commotion caused by some local inter¬ 
ests, and as a result thereof I removed myself from public 
life. 

Q. With the decision to make radio your full time occu¬ 
pation? A. Precisely, and I have been continuously occupied 
with it since. 

Q. Will you please state why you chose Dallas the place 
for this application? A. Dallas, Texas, is in our section of 
the country. I have not been interested in going outside of 
the South, and I have stayed particularly in Dallas be¬ 
cause it, perhaps more than any city in the United States, 
is more closely akin to Houston and to our local problems 
there, than any other town. It is a good business town. It 
is the cultural center of North Texas. It is thor- 

296 oughly capable of supporting another radio station. 
It is the only town of comparable size south of the 

Mason-Dixon line, which has only four full time radio 
stations. That is in contrast with Houston, which now has 
four full network full time stations, and three full time 
independent stations. That is in contrast with San Antonio, 
which has four full time network stations and two full time 
independent stations. It occurred to me that there was an 
opportunity for a radio station to render the type of serv¬ 
ice in which we had specialized in our Houston operation, 
and that the field was ripe for an independent station 
capable of rendering a desirable public service, nighttime 
programming schedule, and to move into the market and to 
do a good job, and ultimately make a profit. 

Q. In terms of relative importance with respect to popu¬ 
lation and business activity, will you please explain the 
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place of Dallas in the State of Texas? A. In the State of 
Texas Dallas ranks second to the City of Houston. That is ; 
Dallas County and Harris County. 

The Presiding Officer: In what? 

The Witness: Population. That is what I understand the 
comparison to be. 

By Mr. Marks: 

Q. Population and business importance? A. Business 
importance, I would say they rank comparably on the same 
level with Houston in most of the statistics, being 
297 slightly ahead. 

(Texas Star Exhibit No. 4 marked for identification.) 
By Mr. Marks: 

Q. I now hand you what the reporter has marked as 
Texas Star Broadcasting Exhibit No. 4. It is labeled ‘ * Eco¬ 
nomic Stations—Dallas Area.” A. Yes, sir. 

Q. Prior to making the decision to apply for the station 
in Dallas, did you undertake a survey of the business and 
market conditions in that community? A. Yes, we did so. 

Q. Does Exhibit No. 4 reflect some of the statistics, popu¬ 
lation, and business activities, and other relative economic 
conditions in the Dallas community? A. Yes, it does. It 
illustrates the importance of Dallas as a wholesale jobbing 
center. 

Q. Will you refer to the population increase that Dallas 
has had. Will you point out the growth or the loss of popu¬ 
lation. A. In 1940 the City of Dallas had a population of 
294,734. The estimate for 1947 is 466,300 people. 

The Presiding Officer: I don’t see much point in reading 
these figures. 

Mr. Marks: I just want to highlight them, Mr. Examiner. 
I don’t propose to have them all read. 
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298 By Mr. Marks: 

Q. From your observation and knowledge of the 
community, would you say that Dallas has experienced 
a growth in business activity? A. By all means, yes. 

Mr. Marks: I offer in evidence Texas Star Broadcasting 
Exhibit No. 4. 

The Presiding Officer: Are there any objections to this 
offer? 

Mr. Carr: No objection. 

Mr. Denslow: No objection. 

Mr. Doty: I have no objection. 

The Presiding Officer: The exhibit is admitted. 

(Texas Star Exhibit No. 4 received in evidence.) 

By Mr. Marks: 

Q. You previously stated that Dallas was the only market 
in the South, metropolitan in nature, and size of population. 
Also, that it had only three full time stations. Would you 
please identify those stations? A. Those stations are re¬ 
spectively WFAA, which operates full time. It operates 
on the combined frequencies of 570 kilocycles and 820 kilo¬ 
cycles, using alternately 5,000 watts of power and 50,000 
watts of power, and serving two networks, the American 
Broadcasting Company and the National Broadcasting 
Company, and being the exclusive Dallas outlet for both 
networks. 

299 Q. You have mentioned in examining the records 
for the cities of comparable size, you discovered that 

Dallas was alone in not having four full time outlets. What 
cities did you take into consideration? I believe you men¬ 
tioned San Antonio; is that correct? A. Yes, we have taken 
into consideration San Antonio. 

Q. What is the population of San Antonio compared to 
Dallas? A. The population of San Antonio in the 1940 
census was 253,854 compared to Dallas with a population of 
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294,734. It is smaller in population than Dallas. It hai 
four network stations. One is WOAI with 50 kilowatts. 
Also KABC with 50 and 10 kilowatts. Also KMAC with a 
construction permit for 5,000 watts, and another I can’t 
think of. There are two independent stations, KONA and 
KCOR, with a construction permit for 5,000 watts daytime, 
and 1,000 watts night, full time. 

Q. What other towns in Texas have comparable populat¬ 
ions? Did you consider those, if any? A. We considered 
no other towns in Texas except Houston, Dallas, and San 
Antonio. 

Q. Outside of the Texas area, Texas State, and in the 
southern region of the United States, did you consider other 
towns of that size and population? A. New Orleans, La., 
and Atlanta, Ga. 

300 What population does New Orleans have? A; 

494,537. That population is coextensive with the 
county limits of the Parish of New Orleans. 

Q. How many stations does New Orleans have, full time? 
A. It has six full time stations, including the four stations 
each individually serving the network and two independent 
stations, WJBW with 50 watts, and W WES with an out J 
standing construction permit now to go to 5,000 watts full 
time on 690. 

Q. How about Atlanta, what is the population? A. It has 
a population of 302,228 in comparison with Dallas’ popula¬ 
tion of 294,734 in the 1940 census. 

Q. How many full time outlets does Atlanta have? A. At¬ 
lanta has six full time outlets, including the four network 
stations serving exclusively the networks in the com¬ 
munity. It has in addition two independent stations, 
WAG A, operating 5 kilowatts, 590 kilocycles, full time, and 
WBGE, operating 250 watts on 1540, full time. 

The Presiding Officer: How is this relevant? 

Mr. Marks: There will be a 307(b) question in this case 
as the engineering develops. 
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The Presiding Officer: There is a 307(b) problem but it 
relates to the two cities involved. 

Mr. Marks: It relates to the need for service in the met- 
politan area. 

By Mr. Marks: 

301 Q. Judge Hofheinz, in making your decision to ap¬ 
ply for a station in Dallas, what were the policy ob¬ 
jectives that you determined upon? What type of service 
and general nature of service do you propose? A. Obvious¬ 
ly, moving into the Dallas market with only three full time 
stations, and seeking the only full time independent sta¬ 
tion, we have had in mind the rare opportunity of doing a 
real public service job which would normally overlooked by 
network facilities due to their network commitments. Also, 
the fact that three stations serve four networks. 

Q. Specifically, what are your objectives as to the type 
of news coverage that you will afford to listeners? A. In 
arriving at our news policy, we have been impressed in 
Dallas that of the three full time stations there, two of 
them are wholly owned by existing newspapers, WFAA 
owned by the Dallas Morning News, and WGR with KLRB 
owned by the Dallas Times-Herald. The Dallas News and 
the Dallas Times-Herald are the only two newspaper in the 
City of Dallas. 

Q. What type of news coverage do you propose? A. We 
propose to have on-the-scene spot coverage of news events 
in Dallas. We propose to utilize direct lines from sources 
of news and information. We propose to use the wire re¬ 
corder on which we have done a considerable amount of 
pioneering in our Houston operation. We propose to bring 
on-the-spot news coverage capable of bringing in a new in¬ 
strument for the dissemination of news and infor- 

302 mation to the Dallas area. 

Q. Have you ever done news reporting of that 
type in the Houston area? A. We have and a subsequent 
exhibit will illustrate the type of news service that we have 



41 


offered there, and upon which we propose to enlarge this 
Dallas operation, because as I may point out our network 
programming in KTHT occupies varyingly from 35 to 45 
percent of the station’s time. As long as we are program¬ 
ming networkwise, that portion or that amount of time 
will be available for local public service programs and local 
institutional programming. 

Q. I gather from your comments that you do not contem¬ 
plate network affiliation? A. We do not. 

Q. Have you made any determination of the type of cov¬ 
erage that you intend to afford the small outlying com¬ 
munities surrounding Dallas? A. Yes, we are proposing to 
utilize equipment comparable to that which we have just 
acquired in Houston, and which will be shown at the first 
time in the Houston Livestock Show. 

Q. Will you please identify that equipment. A. Yes, it is 
a mobile unit. It is a Spartan trailer arrangement, which 
will be completely equipped as a mobile remote studio for 
broadcast purposes, with all equipment, including a pow^r 
supply of 110 volts AC, two-way radio communica- 
303 tion, and all of the latest developments in the tech¬ 
nique of remote radio coverage. We propose to utilize that 
trailer in Houston in going to the various outlying commu¬ 
nities that we will serve when we go on 5,000 watts full time 
on 790 kilocycles. 

Q. What type of programming do you propose for the 
outlying communities? A. We intend to go into the com¬ 
munities to bring local program service there in conjunction 
with fairs, local events, and the local news that would make 
good radio listening. It would be of particular interest to 
them, and we intend to utilize our trailer in Houston, and 
would utilize a similar instrument even more in the Dallas 
area because of the independent operation. 

Q. In your news broadcast you propose to cover eveni;s 
which occur in the smaller towns in the periphery of Dallas ? 
A. Yes, and we have covered similar news events in the 
City of Houston in the conduct of our operation. 
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Q. Have you made any plans for the presentation of dis¬ 
cussion programs dealing with controversial questions and 
other matters of interest to the co mm unity? A. Yes, we 
have done that. In the Dallas area at this time, as will be 
indicated by subsequent exhibits, we have done that. In 
keeping with our policy in Houston, we have at all times felt 
that a radio facility should be made available to both 

304 sides of a controversial question at no cost to either 
side. I think we have initiated that policy locally. Not 

all of the stations have yet followed in our footsteps, but 
we, when there is a controversy, such as between the Hous¬ 
ton Tool Company labor organization and Houston Tool 
Company management in which there is a tie-up of a tre¬ 
mendous number of employees, we have made the facilities 
of our station available to air their differences in an open 
forum-type discussion. The same is true in conjunction 
with the strike which we all remember befell us some time 
back in the building trades in Houston. We felt that we 
had no small part in getting those sides together in an open 
forum discussion held over KTHT, and on one occasion it 
almost ended up in the participants engaging in fisticuffs, 
but in finally arriving at a settlement of their dispute. We 
propose to do the same in Dallas and give an opportunity 
for discussion on our facility there. 

Q. Your reference to 1 ‘fisticuffs’’ of a verbal nature, 
brings up the question of what you have done in the past 
with reference to political programs, and what you propose 
to do in Dallas. A. When I was a candidate for public of¬ 
fice the first time, money was a shade short, as all of those 
who have been in the radio business will long remember. I 
could buy only time on one station, and only for one five- 
minute period. I also felt that unlike some of my friends, 
politicians shouldn’t have to pay two or three times 

305 the rate to get time on the radio, but, rather, it is 
the obligation of a radio station to offer free time as 

a service to the candidate as well as a service to the public 
that is called upon to vote. 



Q. Have you proposed that for Dallas? A. We have pro¬ 
posed that for Dallas, and we have carried that program oijt 
in every public election in the City of Houston, offering 
free time for every public candidate for public office. In this 
election coming up for Saturday, we have had a discussion 
of both sides of the controversy with time extended to both 
sides free. 

Q. Is that offer of free time available to all candidate^ 
regardless of party, race, color or creed? A. It has beeh 
available and has been utilized by all parties of all colork 
and creeds. 

Q. Do I understand that you will not sell any time fojr 
political broadcasting? A. No, in addition to the free broadj- 
casting time we will sell certain hours for that purpose, ancj. 
we will likewise make the facilities of our station availj- 
able for them on the basis of first-come, first-served, for 
the hours and times available. 

Q. Do you propose a two or three-time rate as indicated 
which some stations have charged some political candidates; 
in the past? A. We do not. Along with the Houston station 
we charge only the one rate. 

306 The Presiding Officer: I am not clear where there 
is a distinction between commercial and non-commer¬ 
cial time as drawn so far. 

The Witness: Mr. Examiner, perhaps I can enlarge onl 
that. In the free broadcast of every candidate— 

The Presiding Officer: What have you designated as 
free? What is commercial? That is what I want to know. 

The Witness: We set up fixed periods, immediately pre¬ 
ceding an election time, we will say for two hours on a 
Saturday night. At that time we will have a rally of every 
candidate running for perhaps sheriff and every candidate 
running for a justice of a peace, and for every candidate 
running for any other office. They will draw lots in our 
studio to determine the position in which they speak. They 
do not need to buy any time on our station as there is no 
obligation to talk to anybody, and if they want to use the 
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time it is available for them. We have had 95 percent ac¬ 
ceptance from candidates running for public offices. That 
time is allocated to them, and that percentage of time is 
given to each of the speakers to present his views on these 
broadcasts, which are done at station expense, and all of the 
remotes, all of the station lines’ expense is borne by the 
station, and it is of no cost to the candidate. Beyond our 
fixed period of political forum discussions, we permit other 
time on the station at other periods to be furnished, 
307 or purchased, by candidates on a first-come, first- 
served basis. 

The Presiding Officer: In other words, any time in addi¬ 
tion to the periods which the station donates is paid for at 
the regular commercial rate? 

The Witness: That is right. 

By Mr. Marks: 

Q. In connection with you application for Houston, have 
you conceived any program of an educational nature- A. 
You mean in conjunction with Dallas? 

Q. Yes. A. Yes, we have. In that connection Mr. Step- 
phen, under my direction, and in conjunction with my ad¬ 
vice, went to Dallas and interviewed a number of organiza¬ 
tions. He will be prepared to introduce that into the rec¬ 
ord as to the types of program service that I have instructed 
him that we had in mind in the Dallas area. 


Q. What will be your policy with respect to carrying 
forth programs? A. We intend to carry local sports 
308 and to try and give adequate and complete coverage 
to them. 

Q. What do you mean by ‘‘local sports”? A. I mean 
sports of the high school Texas Inter-School Athletic 
League. In Dallas, Houston, and San Antonio, high school 
games are played at night. There being no fulltime inde¬ 
pendent facility in Dallas, it is impossible for those broad- 
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casts to be obtained by most of the people, and they ^re 
only carried by WFAA, an FM station, and no radio sta¬ 
tion is available in Dallas to carry local high school football 
programming to the audience. With our network commit¬ 
ment in Houston we even have managed to carry high school 
football as an added service to the listeners, and inter¬ 
school athletic activities there. There are seven or eight 
high schools in Dallas which play in an interchange among 
themselves in the course of the season. We propose to 
make that sort of coverage for football, for basketball, for 
track, and for athletics, generally. Likewise, Dallas is tne 
home of Southern Methodist University. There is little 
time available there to do the type of sports programming 
that we think can be done there. 

Q. What is your policy going to be with respect to pro¬ 
grams of a religious nature? A. Our policy would be com¬ 
parable with the Houston station of KTHT. Thqre 
309 we have set aside two periods permanently on the 
air where we alternate service to the various Hous¬ 
ton churches selected by the Houston Ministerial Alliance. 
Every four weeks our microphone goes from one church 
to another, and a different church and a different preacher. 
The congregation is selected for the broadcast of that pro¬ 
gram, and there is no charge for the facilities of our sta¬ 
tion for putting on the religious hour on Sunday. It is car¬ 
ried as a public service by the station. It is done in cooper¬ 
ation with the Houston Ministerial Alliance, which has di¬ 
rected the rotation among the churches. Something like 
50 churches have participated in the overall programming 
of programs of a religious nature on our station. Not all |f 
them have a full hour subject yet, but in addition to that 
full hour we have a program in the morning on Sunday 
which gives church bulletins and announcements under the 
direction of the Houston Ministerial Alliance. Those an¬ 
nouncements and bulletins are carried as a free service 
without any compensation to anybody, and for the purpose 
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of apprising the public of the various church programs and 
ministers appearing that particular day. 

Q. What provision have you made for programs for the 
people of the Catholic faith? A. We have carried a Satur¬ 
day Catholic program in conjunction with the Incarnate 
Word Academy. We have likewise heeded every request 
of either Bishop Byrne in the Dallas Diocese for the 

310 broadcast of all Catholic programs which they have 
required. Presently there is a Catholic program on 

the station, the name of which I don’t recall. It is the St. 
Francis Hour, I believe, and it is a quarter-hour show. On 
every occasion where the facilities have been required, or 
requested, we have gladly tendered them to the Catholics. 

Q. Will those same policies apply in operating the Dallas 
station? A. Yes. 

The Presiding Officer: Are these regular programs or in¬ 
termittent ones? 

The Witness: The Catholic Incarnate Word Program has 
been a temporary program due to their inability to take 
care of the production required in its presentation. They 
are expecting to go on the air shortly. 

By Mr. Marks: 

Q. Over what period of time have you carried the pro¬ 
grams you have discussed? A. From our inception in 1944, 
perhaps the first month or two from our going on the air. 

Q. To answer the Examiner’s question with reference to 
programs other than the Catholic programs, have there been 
regularly scheduled programs of this type ever since you 
went on the air? A. Yes, ever since our inception. 

311 The Presiding Officer: The Catholics are not on 
a regular basis? 

The Witness: For the moment, if I am not mistaken, I 
think we have an additional quarter hour presently being 
carried by the station. This is in addition to the other. 

Mr. Carr: Is that a church or a school? 
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The Witness: That is a school, in conjunction with the 
Catholics, put on by the Catholic Fathers. 

• • * • • • • • • I • 

The Presiding Officer: Before getting off the subject of 
religion, I don’t think there was any discussion of the 
ish religious programs: 

Mr. Marks: Thank you, Mr. Examiner. 

By Mr. Marks: 

Q. Will you answer that, please? A. We have had Rabbi 
Robert Kahn talk that over with us upon his return froib 
the service. We chatted with him at length, and got him tb 
agree to put on a quarter hour show each week. Prior tp 
that time the Jewish Brethren were reluctant to utilize radip 
time insofar as they were able to contract for. The 
312 Rabbi put on a program for six weeks, or eight weeks, 
until his duties became so burdensome that it became 
impossible for him to give the type of preparation th^ 
program required. Ten days ago he called me again and 
said that he now has caught up with his affairs, and would 
like to reinstate a half hour program on Sunday with th6 
choral music and background, and so forth, Bible lessons, 
and what not, and Mr. Jack Edmonds, the program directob 
of KTHT, is now arranging for the reestablishment of this; 
Jewish program as a public service of KTHT. 

Q. My previous question had been, will you state the gen¬ 
eral objectives that you have in operation in KTHT as to 
cooperating public service organizations? 

Mr. Denslow: Do you propose the same? 

The Witness: In Dallas, the same policy is proposed with 
reference to the Jewish faith. 

• •••«••••• 

Q. Do you recall my question? What are your general 
objectives in cooperating with public service organizations? 
A. We intend, in keeping with the policy indoctrinated in 
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my staff and associates, of cooperating to the fullest with 
the public service organizations in Dallas, and not waiting 
to be called upon for the use of our facilities. Rather, we 
intend to encourage the utilization of both facilities by 
public service organizations, the same as we have done 
where we now operate. 

313 Q. Is that a commercial or a sustaining basis? A. 

That is on a sustaining basis on the public service 
broadcast. 

Q. Do you feel that the station has performed its full 
responsibility when time is made available to a public serv¬ 
ice organization? A. Absolutely not. We have accord¬ 
ingly made provision in our schedule of employees, together 
with the statement with reference to policy, that we would 
have one man whose duty it would be, in addition to being 
promotion director of the public facility in Dallas, it will 
be his duty to encompass the working with public service 
organizations on the job of directing their activities so that 
the production on the air is air listenerworthy, rather than 
a mere utilization of time. We have found in KTHT merelv 
giving time to an individual to get up and make a five- 
minute speech does not always accomplish the purpose that 
the station wants of rendering a service, or that the organi¬ 
zation wants in attempting to attend its service. We have 
frequently, and do, work with them in the preparation of 
program material. 

Q. Do you have any members of the staff of KTHT as¬ 
signed to work with public service organizations on their 
programs? A. We have two members now, one of whom 
devotes about half of his time and the other is a public 
service director, exclusively, doing nothing but pub- 
313 lie service promotion work in conjunction with simi¬ 
lar type broadcasts. 

Q. How long has that been true? A. For a good long 
while, better than two years. 

Q. Do you make any decision with respect to the choice 
of the hours that these public service programs are aired? 
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A. We think that a public service program, if it is going 
to accomplish its end, ought to be given a time when it takep 
a maximum potential listening audience. It is unfair to 
necessarily crowd a schedule between 5:30 in the evening 
and 6:30 with public service broadcasts, and not to afforcjl 
time in class A listening hours to perhaps 10 o’clock at 
night. We propose to have the programs interspersed with 
public service broadcasting during our nighttime operas 
tion. We intend to do that the same as we devote a good 
segment of our program to the promotion of similar worth 
while enterprises. 

*••••••••• 

315 Q. Have you determined what policy you are going 
to follow with respect to diversification of program¬ 
ming the Dallas station? A. Yes, we have. We thought 
that in our operation in Houston—and it has proved suc¬ 
cessful to our satisfaction—that a station should be some¬ 
thing besides an exclusive “Hooper conscious” station. 
That is, as we know it, a radio measurement to determine 
the percentage of listener audience. There are all segments 
of people who comprise the radio-listening audience, and 
there are all classes of people who are entitled to program-1 
ming which they enjoy even though they constitute a minor¬ 
ity of the listening audience. 

Q. Would you illustrate that, please? A. For instance, 
in youngsters’ programs, we could have a substantially 
larger Hooper rating if we had a general all-around full- 
day program with an appeal of music, news, and network 
programs, but by taking a certain segment of the day, 

316 where it is the most logical portion for that segment 
of your audience to listen, we have been able to carry 

youngsters’ programs during given fixed periods, such as 
after school or before meals that is of particular interest to | 
that group. 

In Dallas, we will have an opportunity to do some specific 
work along that line, the same type of thing without the 
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restrictions now imposed of having certain network needs 
in those periods referred to. That is the time we intend to 
reach the junior audience, even though it means a loss of 
Hooper ratings during that period. 

Additionally, we think that the folks who like good music 
are entitled to some good music on the radio, and shouldn’t 
be compelled to take the popular variety of which 75 percent 
of the people enjoy and the other 25 percent must listen to 
whether you get a Hooper rating or not. We think the 
program should be so diversified that the jazz or the popular 
music playing on the other three full time stations would 
make it advisable to have a diversification to take care of 
the minority segment during that period. 

Q. Have you made a study of the programs in a general 
way now presented by the Dallas stations to see whether 
there is a need for such diversification? A. We have made 
such a study. I think there is a definite need, as there would 
be in the metropolitan market of a city the size of Dallas 
with only three full time stations. 

317 Q. You feel it is necessary? A. Yes. 

(Texas Star Exhibit No. 5 marked for identification.) 

By Mr. Marks: 

Q. I show you what the reporter has marked for identi¬ 
fication as Texas Star Broadcasting Exhibit No. 5, and ask 
you if that is a statement of policy and program provisions 
of your proposed Dallas operation. A. Yes, it is. 

Q. With respect to local live talent programs, what has 
your experience been in Houston, and what do you propose 
for Dallas? A. We have encouraged the utilization of local 
live talent. 

To illustrate, the other side, Sunday night, I was at your 
home listening at the television receiver and a young lady 
started out with a quarter-hour show on KTHT. I believe 
it was a Miss Betty Jones, who was one of the five leading 
participants. She graduated from a Houston high school, 
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when there was only one station there, and KTHT was heir 
only radio home before she left us to join the National 
Broadcasting Company. We have tried to develop local 
talent. We have had a tremendous number of live shows, 
and we have only one auditorium in the City of Houston for 
the production of live programs which is owned by us. We 
have encouraged the utilization of live shows and 

318 participation of the audience in those shows. 

Q. Do you propose a similar policy for Dallas? 

A. Yes. 

#•«••••••# 

319 Q. I now hand you what the reporter has marked 
as Texas Star Exhibit No. 7 and ask you if that rep¬ 
resents your proposed staff plans for Dallas? A. It does, 
yes. 

Q. How large a staff does you have for your 250-watt 
operation at Houston? A. It fluctuates from a low 

320 off 33 to a high of 38 in the last 12 months. 

Q. In making plans for your Dallas station, have 
you taken into consideration your experience at Houston? 
A. We have taken into consideration our experience at 
Houston, and have considered in the preparation of this ex¬ 
hibit the minimum personnel that we feel that we can initi¬ 
ate this station with. 

Q. You recall that we discussed the local news coverage 
that you propose for Dallas, and I want to know if you made 
provision to handle these requirements? A. That is right. 

Q. Is that the local news editor identified on page 1? 
A. That is right. 

Q. You have also identified the community services’ di¬ 
rector which you employ in Houston, and which you propose 
at Dallas. Is that listed on Exhibit No. 7? A. It is so 
listed, yes. 

Q. Are the salaries, titles, and the duties of each of the 
employees specified on pages 2 and 3 of Exhibit No. 7? 
A. They are specified and indicated as a rough approxima- 
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tion of the total amount required to do the job. There may¬ 
be a slight variance in accordance with the capabilities of 
the individual involved, one way or another. 

Q. Have you any idea regarding the availability of 

321 competent personnel to staff the station in the man¬ 
ner proposed in Exhibit No. 7 ? A. Yes. Dallas for 

a long time has been the center of the amusement and en¬ 
tertainment field in our section of the country. There is no 
scarcity of capable employees in our section of the country 
for radio broadcasting companies now. 

Mr. Marks: I offer in evidence Texas Star Broadcasting 
Exhibit No. 7. 

The Presiding Officer: Are there any objections? 

(No response.) 

*•••••••*• 

Q. Judge, are you presently devoting a substantial part 
of your time to Station KTHT ? A. That is right. 

Q. In the event that the Commission grants this applica¬ 
tion for Dallas, how much time are you going to be able to 
spend at the Dallas station? A. I can spend as much time 
as may be necessary. 

Q. Would you please tell us what plans you have made? 
The Presiding Officer: I would like to have a more spe¬ 
cific statement on that. That does not mean very much. I 
think you might also take into consideration a more 

322 specific factor. 

By Mr. Marks: 

Q. Judge Hofheinz, will you explain what the specific 
plans you have made for handling your responsibilities in 
connection with this Dallas operation in the event that the 
Commission approves it? A. We intend first to have an 
installation of a T.W.X. machine geared to the Dallas sta¬ 
tion, or any other station which may be granted to us. 

Q. How would that T.W.X. machine work? A. That is 
a direct communication machine between the stations where- 
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by the transmission of a telephone message supplants tele¬ 
phone conversations, and is more or less an instantaneous 
one in contact. 

Q. Is it like a teletype? A. Yes, we propose the installa¬ 
tion of a direct line, two-way line, from Dallas to Houston 
which we will utilize for both the exchange of information 
over the line, as well as for the exchange of mutual pro¬ 
grams which may be beneficial and of a public service na¬ 
ture, or otherwise. 

Q. When you say “mutual/’ you don’t mean the Mutual 
System? A. No, I do not. I mean locally originated 
programs. 

The Presiding Officer: I would like to ask one question: 
Are you going to serve or act as the general manager of all 
of these proposed facilities? Are you going to be 
323 the active general manager? 

The Witness: I am the active general manager o:: 
the one now licensed to me. I propose, if we get another 
grant, or grants, to likewise be the active supervisor of 
operations of all of the stations. 

The Presiding Officer: In the event all of them are 
granted? 

The Witness: Yes. 

By Mr. Marks: 

Q. Will you have a full time manager at the Dallas sta ¬ 
tion? A. I will have, and he will be thoroughly orientec. 
with my policies which I have outlined here, and he wil. 
be instructed to carry them out. He will be required tc 
make such reports of daily programming schedules for 
our check, and, likewise, if there is any deviation from our 
policies that can be corrected by either T.W.X. communi¬ 
cation or getting him on the direct line. 

Q. Whiat responsibilities will this general manager have 
at the Dallas station? A. He will have the responsibility 
of the trunk station in accordance with the policies which 
have been formulated by me. 
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Q. Have you any special qualifications in mind for a man 
of that job, and what salary, what type of responsi- 

324 bility will be given to him? A. That salary will have 
to fluctuate on the type of individual I ultimately 

select. , 

Q. Will he be a nominally paid employee, or a respon¬ 
sible official? A. He will have a responsible official posi¬ 
tion and be accountable to me, and only to me. Beyond 
that, he will run the station and be primarily responsible 
in Dallas for its conduct in accordance with my instruc¬ 
tions. Additionally, we have a plane available which only 
requires one hour and five minutes of time for me to get to 
Houston in the event that my personal presence is 
required. 

Q. Do you presently have a private plane used by you 
personally in connection with the station? A. Yes. 

Q. What kind of a plane is it? A. It is a twin engine 
Beechcraft. 

Q. Is there a pilot available? A. Yes, sir. 

Q. Have you used that airplane in connection with your 
radio travels in connection with these applications? A. I 
have done so, yes. 

Q. Will that be available throughout the time that you 
will be engaged in supervising the various stations? A. It 
will be, yes. 

325 Q. How frequently will you visit, if you can so 
state? A. It is difficult to say, but I intend to get 

there at frequent intervals, because I am not one to let 
someone run an operation without an opportunity to see 
firsthand what is happening. 

Q. Would you say that KTHT has now become fairly well 
established in the community and requires more or less of 
your time? A. I would say that I probably would have to 
spend less time now than I did in 1944 and in the early part 
of 1945 in getting it established. 

Q. At the outset, if this Dallas application is approved, 
do you contemplate spending more time in Dallas than you 
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would at the end of the year, or two years later? In the 
event this Dallas application is granted, will it require 
more of your time presently than it will later ? A. That is 
true. It will require less time later. That is true of any^ 
business or enterprise once it starts. At the inception it 
requires close supervision and the experience I have gained 
in the broadcasting business should be tremendously bene¬ 
ficial in the construction and in the initiating and getting 
it on the air. 

• ••*•••••• 

327 Q. I now hand you Exhibit No. 8 which has been 
marked by the reporter, and ask you whether this 

represents the story of what KTHT did in the Texas City 
disaster? A. It does, yes. 

Q. What was the Texas City disaster? A. The Texas 
City disaster was a horrible catastrophe started by an ex¬ 
plosion of a boat in Texas City which wiped out a substan¬ 
tial portion of the city and killed a great number of people 
there. It cut off all lines of communication to the outside, 
and it is probably the most horrible catastrophe that 

328 we have had in our section of the country in peace 
time. 

Q. Did that occur on April of 1947? A. Yes, that is 
correct. 

Q. Will you turn to page 1? A. Yes. 

Q. Will you tell me whether that represents a descrip¬ 
tion in part of what took place there, and whether it was 
prepared by you? A. Yes, it was, and it does contain in 
part a description of what transpired at Texas City during 
the Texas City disaster. 

Q. Does the following page depict some of the destruc¬ 
tion that took place at that time? A. Yes, it does. It is an 
aerial photograph. 

Q. Please turn to page 3. A. Yes. 

Q. You mentioned having some mobile equipment at 
KTHT, and you also mentioned the fact that you will have 
trailers at KTHT presently planned for use on Saturday. 
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On page 3, have you depicted the station wagon which 
KTHT uses for remote pick-ups? A. Yes, I have pictured 
one of them. That is a jeep station wagon which is utilized 
by Station KTHT for remote pick-ups, and prior to the 
Spartan trailer which I mentioned in my testimony, all of 
the remote broadcasting was done primarily by this Jeep 
installation. 

329 Q. How far is Texas City from Houston? A. It is 
about 35 miles. 

Q. Within what period of time after the initial explosion 
were Station KTHT’s announcer and representative on 
the scene? A. Within 10 and 15 minutes they were on the 
scene in Texas City. There were no telephone lines at that 
time. 

Q. Will you tell us whether you were the first station, or 
were other stations there ahead of you? A. We were the 
first station on the scene. 

Q. What equipment did you use in connection with these 
broadcasts? A. We had the wire recorder, which is shown 
on the table in the illustration, that you have just mentioned. 

Q. Why wasn’t it possible to have a live program broad¬ 
cast from the scene? A. All lines were out, and the line 
men finally got a line established after we had gone to 
Webster and made a contact for a first feed of information 
after the explosion. , 

The Presiding Officer: Off the record. 

(Discussion off the record.) 

The Presiding Officer: On the record. 

Continue, Mr. Marks. 

By Mr. Marks: 

Q. Will you turn to the next page, please? A. Yes. , 

330 Q. That is page No. 8. ; 

*•••#*••*# 

Q. Does the next photograph indicate the use which was 
made of equipment in covering this disaster? A. Yes, it 
does. 
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Q. Will you leaf through the exhibit, please, and turn to 
the third from the last picture? A. Yes. 

Q. During the time that you covered the Texas City 
disaster, did you carry any commercial programs through¬ 
out the day? A. We were the only Houston station that 
canceled all of our commercial shows and devoted 24 hour^ 
around-the-clock to the coverage of the Texas City dis¬ 
aster, and devoted all of that time only to that coverage. 

Q. What type of material did you broadcast in covering 
the disaster? A. We served as a clearing house for the 
police, the Red Cross, and the various other relief agenciek 
for the distribution of messages to and from the stricken 
area, and our station was an around-the-clock, full-time 
operation, devoting our time exclusively to that par)- 
331 ticular work. 

Q. Was any appeal made for funds? A. An ap¬ 
peal for funds was made, and as a result of that we raised 
approximately $105,000 in cash, which was subscribed to 
to the extent of 85 percent by Houston, and the immedi ¬ 
ately surrounding territory. The contributions ranged all 
the way from the penny bank and the piggy-bank contri¬ 
butions that were turned over to us for relief to all other 
sorts of contributions. 

Mr. Marks: I offer in evidence Exhibit No. 8. 

The Presiding Officer: Are there any objections? 

(No response.) 

The Presiding Officer: Exhibit No. 8 is admitted. 


Q. I now hand you Texas Star Broadcasting Exhibit No. 
9, which is labeled ‘ ‘ KTHT’s G.I. House. * 7 What particular 
purpose do you propose to serve in connection with the 
“G. I. House.” A. We thought a station’s responsibility 
went a little beyond just serving for the dissemination of 
news, and, accordingly we felt that we should find out the 
story behind the story. Veterans were returning to Hous¬ 
ton, and there was a tremendous amount of dissention with 
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regard to building conditions, and black markets. 

332 In cooperation with the W.P.A. and every local vet¬ 
eran’s organization, we set out to buy a lot, build a 

house, and have two broadcasts daily originate from the site 
of KTHT’s G. I. house apprising the people of the obstacles 
and the difficulties which we encountered. We hired a public 
accounting firm to make a daily computation of the cost of 
the project, and furnished that information to the public. 

Q. How many programs were published from the series 
relating to the G. I. house? A. So far, approximately six 
weeks, and an average of two programs daily. 

Q. About 200 programs? A. I think in quarter-hour 
shows toward the latter portion of it, we had four pro¬ 
grams a day, and we had remotes from the site of the con¬ 
struction giving problems throughout various sustaining 
periods. We did not, and were not, accepting sponsorship 
for it. It was offered both for the time and the idea. 

Q. After the house was built, and its progress described 
in these daily programs, how did you select the person who 
was able to purchase the house? A. We have four veter¬ 
ans’ organizations who appointed a committee. That com¬ 
mittee then announced on the air that if you desired to buy 
the house, all you had to do was to put your name on a slip 
of paper and drop that at a box to be provided for 

333 at the site, or to send it to the station. We turned 
over the 700-odd applicants who desired to buy the 

house to this veterans’ committee, and on the basis of a 
point system they had to answer that questionnaire with 
reference to service, that was decided. That is, as to how 
many stars, battles, and one thing and another. The vet¬ 
erans set up the requirements. They made the selection of 
the family to be permitted to buy the house for $7,000. 

Q. What was the actual cost to KTHT? A. Actually 
$7,300, or $7,400. It was slightly in excess of $7,000 cost. 

Q. Was any revenue derived by the station from the 200- 
odd programs, or from the sale of the house? A. Abso¬ 
lutely none. All of the cost was borne by us, or there was 
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no income and sponsorship, and it was declined by the 
station because we thought it was a type of independent 
survey that should be non-partisan, and in no way reflect 
even the slightest suspicion of advertiser influence. 


334 Q. In Exhibit No. 9, have you shown some of the 
pictures and the promotion material that was used by 

the station as to how the house was being built and subse¬ 
quent to the time it was constructed? A. We have, yes. 

Mr. Marks: I offer in evidence Texas Star Broadcasting 
Exhibit No. 9. 

Mr. Doty: In the absence of any statement of similar 
policy to be pursued, I object to its admission. 

By Mr. Marks: 

Q. In the event this Commission approves your applica¬ 
tion for Dallas, would you undertake projects of this type? 
A. Yes, we certainly are going to undertake them. It may 
not be a G. I. house, but a comparable situation with a 
comparable public emergency will be responded to in ex¬ 
actly the same manner. This is illustrative of the type of 
service we propose. 

The Presiding Officer: Does that satisfy your ob- 

335 jection? 

Mr. Doty: It does. 

By Mr. Marks: 

Q. Will you turn to page 1 and tell us whether you re¬ 
ceived any recognition for public service work done by th^ 
station? A. Yes, we got two awards. One award was from 
the City College of New York, and the other was an award 
from Morton Downey on his Transcontinental Mutual Show 
for “Big Little American’’ recognition of KTHT’s G. Il 
House. 

Mr. Marks: I now renew my offer of Exhibit No. 9. 


60 


The Presiding Officer: I think in ruling on this exhibit 
it will be merely admitted for the purpose of illustrative 
purposes. It certainly will not be admitted for the facts 
stated in the newspaper articles. 

Mr. Marks: That is right. 

The Presiding Officer: Does that take care of your point? 
Mr. Marks: Yes. 

The Presiding Officer: Is there any objection to the offer 
under the conditions stated? 

336 (No response.) 

The Presiding Officer: The exhibit is admitted. 

• ••••••••• 

Q. During the time that you operated station KTHT, 
Judge Hofheinz, has the area surrounding Houston been 
affected by hurricanes ? A. On two occasions, yes. 

Q. On two occasions? A. Yes. 

(Texas Star Exhibit No. 10 marked for identification.) 
By Mr. Marks: 

Q. I now show you Exhibit No. 10 of Texas Star Broad¬ 
casting, and ask you if that represents some of the work 
that you did in connection with hurricane coverage? A. 
Yes, it does. 

Q. As a result of the public service activity of the sta¬ 
tion, covering this hurricane disaster, did you receive any 
reward or award of recognition? A. Yes, we did. We got 
the Billboard award, which is an award predicated upon 
local newspaper poll opinion. In this instance, I think it 
was the Chronicle, Miss Stoddard. 

Q. Do I understand correctly that one of the employees 
in an official capacity at KTRH had participated in the 
selection of KTHT for outstanding work in connec- 

337 tion with a hurricane? A. That is right. 

Q. What did you do with respect to reporting the 
news of the hurricane while it was striking and damage was 
being done? A. We made three frontal attacks. First, we 
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set up a central focal point, which I directed at the down¬ 
town studios, and we sent one crew to the Weather Bureau. 
We sent another crew to the Texas Highway Department, 
where the two-way radio system was in contact with all of 
the State police cars summoned to the area. A third was 
a crew sent to the Colloseum, where constant interviews 
were being conducted with the refugees who poured in 
there. The crew that was sent to the State Highway Patrol 
received the messages from the various police cars in the 
area, and as a result it received the unofficial barometer 
readings, and they were broadcast over the air. We plotted 
them on curves and charts on Texas maps in our offices in 
downtown Houston, and within a few hours we were able 
to predict within a few minutes the unofficial general 
trend of the storm. Whereupon, in the path of that storm, 
we would pick up the phone and call someone in authority 
in the city with whom I was familiar, and from him I would 
get, or I would tell him that we wanted to broadcast his 
description of what was happening, and how the barometer 
was falling. With his permission, we would then record the 
conversation which in turn was rebroadcast over KTHT as 
our bird’s eye view, or witness view of the individual 
338 on the scene. 

Q. Were requests made for food, clothing, and 
other necessities for people who lost their homes? A. 
There were, and we continued to carry those appeals on 
Station KTHT. 

Q. Are some of the things of the relief done by Station 
KTHT depicted in Exhibit No. 10? A. There are. 


Q. Was there any commercial revenue derived frc|m 
KTHT’s efforts as a result of this coverage? A. On t|ie 
contrary, there has been a substantial loss to the station 
in every disaster in which we have participated, because 
we have canceled commercial programs to do the job. 

Q. Will you do the same type of broadcasting in the 
Dallas area if such an unfortunate event or disaster oc¬ 


curs? A. Yes. 

* • * * * • • * * # 
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339 Q. You will recall that on a previous examination 
I questioned you regarding your policy in carrying 

political broadcasts and the Examiner participated and 
asked some detailed questions. I now hand you Texas 
Star Broadcasting Exhibit No. 11, and ask you if that ex¬ 
hibit relates to the political broadcasting programs which 
KTHT has carried in the past? A. Yes. 

Q. Is this the type of activity that you propose for your 
Dallas station in the event the application is granted? A. 
Precisely, yes. 

Q. In the 1946 elections, how many candidates were 
there for public office in the Houston area? I think you 
will find that on page 3. A. Approximately 150. 

Q. Did KTHT offer free time to each of those candidates? 
A. Every candidate running for office, yes. 

Q. Who bore the expenses of that political rally, and the 
free time that was afforded? A. All of the cost, without 
any obligation to any candidate, was borne exclusively by 
Station KTHT. 

Q. Can you tell us how many of the candidates availed 
themselves of this offer? A. There was a very high re¬ 
sponse, something on the order of 95 percent of the total 
invited to participate. 

Q. Will you please turn to page 6 of Exhibit No. 

340 11. A. Yes. 

Q. Is that a schedule of programs which were car¬ 
ried by KTHT during 1946 on a free basis for politi¬ 
cal rallies? 

A. Yes, it is. It indicates the school grounds hired and 
paid for by KTHT and in which we installed our own plat¬ 
form and facilities for the conduct of each of the rallies. 
Also the various races that are indicated there—the races 
and all of the candidates are indicated. For instance, on 
Saturday, June 29, all who were running for Justice of the 
Peace and County Commissioner were invited to speak at 
8 p.m. All appeared who were running for those respective 
offices, and they appeared at a public rally broadcast by 
KTHT exclusively as a public service at no cost to anyone. 
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Q. Will you please turn to page 13 of that exhibit? A. 
Yes. 

Q. That relates to the fact that two Houston Negroes 
were seeking the Democratic Committee office. I regret 
the necessity of asking specific questions, but was time m^de 
available to these Negro candidates on the same basis as 
all others? A. Yes, and it was utilized by them. 

Q. Will you please turn to the next page? A. Yes. 

Q. Will you refer to the extract of the Houston Chronicle, 
the owner of Station KTRH, and advise whether they car¬ 
ried the story that 140 candidates got free radio time oyer 
your facilities? A. They did. 

341 Mr. Marks: I now offer Exhibit No. 11 
The Presiding Officer: Are there any 

(No response.) 

The Presiding Officer: Texas Star Broadcasting Exhibit 
No. 11 is admitted. 

• • # * • • # • • • 

Q. Judge Hofheinz, not being from Texas I am not ac¬ 
quainted with some of the local affairs and events. I would 
appreciate it if you would state at this time what The Fat 
Stock Show is ? A. The Houston Fat Stock Show is an annual 
event in the City of Houston which has come on in the last 
15 or 16 years. Its board of directors are comprised of citi¬ 
zens in the community, leading citizens, willing to de¬ 
vote time to the promotion of the cattle industry. Per¬ 
haps more than any other ten events it has been respon¬ 
sible for the growth of Houston as a cattle center in Texad. 
The Houston Fat Stock Show is now the largest fat stock 
and live stock show in the State of Texas, or in the Southl 
Last year there were some 350,000 people who attended 
the show. Annually, it seeks to encourage the 4-H Club^ 
and the Future Farmers of America in their interest in pro-| 
ducing quality live stock. It is dedicated to that purpose. 
It is a non-profit organization in which all of the citizens 
in that town roll up their sleeves and pitch in. 


in evidence, 
objections? 
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342 Q. What has KTHT done in carrying programs , 
from the Fat Stock Show? A. We have from the 

very inception carried Fat Stock Show programs from the 
time we first went on the air, and we were the first radio 
station to originate broadcasts from that area nightly. We 
have carried the Future Farmers of America and the 4-H 
boys, and their various programs, and their ideas on our , 
program. We have purchased a substantial block of seats, 
and a full box at each of the Fat Stock Shows. Addition- , 
aly, we have encouraged the youngsters by buying prize 
cattle and sheep, and prize barrows as an encouragement to ; 
the youngsters and as our contribution to the effort in addi- , 
tion to our full time coverage of the show throughout the 
time it is in our programs. 

(Texas Star Exhibit No. 12 marked for identification.) 

i 

By Mr. Marks: 

Q. I hand you what the reporter has marked for identi¬ 
fication as Texas Star Broadcasting Exhibit No. 12. I ask 
you if some of the pages in that exhibit represent pictures 
of the activities of KTHT at the Fat Stock Show? A. 
They do. 

Q. In the event this Dallas application is approved, do 
you propose similar coverage for similar shows in the Dal¬ 
las region? A. In Dallas the principally show an- 

343 nually is the Dallas State Fair, which is an annual 
State fair, and there we propose similarly the type 

of coverage that we have had in the Houston Fat Show, and 
the type of cooperation we have extended there. 


Judge Hofheinz, now I want you to go back several years, 
and I want to ask you if KTHT particularly did any radio 
broadcasting with the United Nations’ Conference at San 
Francisco? A. Yes, we did. 
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Q. What was done, briefly? A. I went out to the United 
Nations’ Conference, and as an accredited corresponded 
for Radio Station KTHT. Our little bought a <li- 
344 rect line from San Francisco to Houston for dn 
hour each night. A quarter of an hour of thftt 
time we utilized for a nightly broadcast with an on-the- 
scenes commentary of precisely what had occurred there. 
That is, as I saw it. It was the longest independently-pur¬ 
chased telephone line for the broadcast of a live prograijn 
throughout the conference, and we, in addition, had ia 
wire recorder there which I was fortunate enough to have, 
and which was the only one on the Pacific Coast at that 
time. It was utilized in getting an exclusive broadcast of 
Molotov’s press conference, and other similar events 
whereby we hurriedly picked up the wire recorder and em¬ 
ployed that wire recorder technique enabling us to get on- 
the-spot coverage. I then sent that to KTHT for playing 
in Houston. 

Q. Have you covered other events of national and interna ¬ 
tional importance within the area of Houston? A. W^ 
have to the extent that I have previously testified to. 

Q. Is that the type of coverage that you propose front 
Dallas in the event this application is approved. A. Yes^ 
it is. 


345 Q. Judge Hofheinz, I suppose that it is true that 
most radio stations made some effort to help some 
various war agencies of the United States Government. I 
would like at this time to have you briefly describe the type 
of work that KTHT did in connection with war activities. In 
that connection, I hand you what has been marked for identi¬ 
fication as Texas Star exhibit No. 13. A. Of course, we co¬ 
operated fully with the War Activities Committee and on 
occasions initiated certain program ideas. With reference 
to the exhibit handed me, Exhibit No. 13, in the center of 
it appears a promotion piece about a million dollar bond 
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cast which is illustrative of the sort of thing that KTHT 
employed in the furtherance of the bond effort. We can¬ 
celed all commercial shows on KTHT at that time in order 
to give exclusive coverage to the selling of bonds. 

On the back page of this center section— 

Q. You are now referring to page 7 of Exhibit No. 13, 
which is a four-page insert, with a brownish cast; is that 
correct? A. That is right. 

346 Q. First, will you tell us whether this was a con¬ 
tinuous broadcast for the sale of bonds? A. It was 

a continuous broadcast until early morning to late at night. 

Q. How many hours? A. Eighteen consecutive hours. 

Q. All commercials were canceled? A. All commercials 
were deleted for the full day and the time was devoted 
to war bond sales. 

Q. How much money was raised as a result of that 18- 
hour continuous broadcast? A. We raised and collected 
$1,200,000 in the 18-hour period. 

Q. Does that indicate the recognition that you received 
as a result of that activity? A. It shows some recogni¬ 
tion, but more important it shows the various types of 
organizations and groups who worked with us in making 
that 18-hour program possible. That is, including the 
ladies who manned the telephones to take the incoming 
calls for the purchase of bonds, and including the high 
school bands, the white and Negro choral groups, and all 
of the other groups who combined their talents in order to 
make it a success. 

Q. Does Houston have a port of any significance in the 
southwest part of the United States? A. It is a significant 
port of the Southwest. 

347 Q. Was it frequently that the United States war¬ 
ships and submarines, and other naval craft, would 

be at that port? A. They were in there constantly through¬ 
out the war, but not always for public information. 

Q. When they were there for public information, did 
KTHT attempt to broadcast the activities of the personnel 
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of the ships? A. We were not only there, but we met them 
coming up into Galveston Bay, or earlier, if it were possible, 
and if it were for public information. 

The Presiding Officer: Dallas is not a port? 

The Witness: No, sir; it is not a port. 

By Mr. Marks: 

Q. Does Exhibit No. 13 represent substantially the type 
of programming that KTHT performed during the war on 
behalf of the war activities? A. It does. 

Q. I do hope that we never face with such a calamity 
again, but in the event we should would you carry out a 
similar type of programming on the Dallas station? A. 
Obviously, by all means. 


350 Q. I now hand you what the reporter has marked 
for identification as Texas Star Broadcasting Exhi¬ 
bit No. 14, and ask you if that identifies some of the work 
KTHT has been doing in relation to programs for young 
people? A. It does, in a measure. 

Q. Just to illustrate that, what type of teen-age programs 
have you carried over Station KTHT? A. We have teen¬ 
age programs in which we get reports from the various 
schools throughout the city. Generally, they are reported 
by one of their number. We have had spelling bees which 
takes in the lower grades and in previous years we took 
in the latter category, or the younger category of the 

351 teen-ager. We have an afternoon show to which the 
youngsters are invited to come, and at the conclusion 

of that we have talent auditions to determine their avila- 
bility on various other programs of interest to teen-agers. 

Q. Have you had spelling bees, for example? A. Yes, 
we have. 

Q. Have you had Easter Egg hunts? A. We have had. 

Q. You previously testified in connection with the Dallas 
station that you would have certain sports coverage for high 
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school games. Have you done that at KTHT? A. We have 
done that, and in conjunction with this exhibit are shown 
various views of the men, a number of men and equipment 
required for our putting on a nightly high school broadcast. 

Q. Have you afforded time to journalistic students at the 
University of Houston? A. From time to time we have, 
but it has been impossible to avail them of a full fixed 
period. We have alternately have had both the University 
of Houston and Rice Institution. 

Q. Will you turn to the last page of Exhibit No. 14. A. 
Yes. 

Q. Does that indicate a story by the Houston Chronicle 
to the effect that Station KTHT has provided its facilities 
to auditions for boys and girls? A. It is dated as of 
352 Friday, August 23,1946. 

Mr. Carr: I object to counsel’s question. I think 
it shows that the Houston Chronicle published it as a news¬ 
paper feature, and it does not give any significance other 
than the report of a newspaper feature as to that fact. 

Mr. Marks: Does counsel think that the story is inaccur- 
rate? 

Mr. Carr: No. 

The Presiding Officer: Whatever the exhibit shows, it is 
there. I will give it whatever weight it is entitled to. 

By Mr. Marks: 

Q. In the operation of the proposed Dallas station, do 
you plan to carry similar programs for the youth of that 
community? A. Yes. 

Mr. Marks: I now offer Texas Star Broadcasting Exhibit 
No. 14. 

The Presiding Officer: Are there any objections? 

(No response.) 

The Presiding Officer: Texas Star Broadcasting Exhibit 
No. 14 is admitted. 

• ••••••••• 
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355 Q. I show you the original application contained in 
Docket No. 8258, which is the matter before the Ex¬ 
aminer, and I call your attention to the statements which 
appear on page 37 with reference to the amount of time 
that you propose to devote to commercial and sustaining 
programs. Will you please read those answers? A. Com¬ 
mercial programs, approximately 65 percent at the end of 
the first year. Sustaining programs, approximately 35 
percent at the end of the first year. 

Q. Is the 35 percent, which you have represented for sus¬ 
taining programs, a reasonable estimate of the amount of 
time which will be devoted to programs that you have previ¬ 
ously described of a public service nature? A. Yes, sir. 

Q. In the event that the community requirements are 
such that you believe more time should be afforded 

356 for sustaining time, what will your policy be? A. To 
afford that time. 

Q. Has that been true in Houston ? A. It has been. 

Q. Please refer to the answer with respect to the amount 
of time to be devoted to recorded programs? A. Yes. 

Q. What is that? A. It is 60 percent. 

Q. Based upon your experience in the operation of KTHT, 
do you feel that 40 percent devoted to live talent programs 
is a fair and reasonable estimate for an independent, non¬ 
network station? A. I believe it is, yes. 

Q. Has your experience in the Texas area indicated to you 
that such is a reasonable likelihood as far as the availabil¬ 
ity of local talent is concerned? A. I believe so, yes. 

Q. If you find that local talent is available to the extent 
where you can carry a great amount of live programming, 
what will your policy be? A. We will carry that greater 
amount. 

Q. Has that been true in your past operation of Station 
KTHT? A. It has been, in conjunction with our net- 

357 work commitments. 

Q. Have you expressed similar sentiments in connection 
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with your other applications for other markets mentioned? 
A. We have. 

Q. Will you please refer to page 19 of the application 
and state what your estimate was, and now is, of the poten¬ 
tial revenue which the station might derive at Dallas? A. 
My estimate was, and approximately is, in the aggregate of 
about $22,000 per month. 

Q. What would be the cost of operation? A. We estimate 
it as $17,000. 

Q. On what did you base those figures? A. They were 
predicated upon our experience record in Houston, and the 
knowledge of the available commercial advertising which 
we feel is available in the Dallas market. 

Q. In the event that you are not going to have your 
expectations realized, and the station operates at a loss, has 
the partnership considered what it would do under those 
circumstances? A. We would continue to operate and sus¬ 
tain the loss. 

Q. Will there be operating capital for that purpose? A. 
There will be, and in the event there should be difficulties, 
Mr. Hooper agreed to extend such assistance as is necessary, 
not only for the construction but also the operation 
358 of the facilities. 

Q. Will there be any deterioration or elimination 
of programs that you have stated here today which would 
be carried? A. None is contemplated, no. 

Q. Am I to understand that all public service programs 
of the type described will be carried regardless of the poten¬ 
tial sources of revenue? A. That is right. 

360 Cross-examination 

By Mr. Carr: 

369 Q. You have listed in Exhibit No. 5 existing stand¬ 
ard broadcast stations. Are there any construction 
permits outstanding from Dallas? A. None, to my knowl¬ 
edge, in Dallas, Texas. 
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Q. In that same exhibit, on local news coverage, you say 
that the applicant proposes a local news service unequaled 
by any existing Dallas station. A. That is right. 

Q. How many reporters do you propose to have in Dal¬ 
las? A. Exclusively on the station? 

Q. Yes. A. Two of them completely devoted to that 
service. 

Q. What Dallas stations are owned by the newspapers? 
A. KRLD is owned by the Dallas Times-Heard and WFAA 
is owned by the Dallas News. The only other full-time sta¬ 
tion in Dallas is owned by the City of Dallas. 

Q. With two full-time reporters on your staff, it is your 
belief that you can offer a local news service which is 
370 unequalled by WFAA and KRLD, which are news¬ 
paper-owned stations with the reportorial staffs that 
they have? A. Their reporting is geared to take care of 
newspaper publications, and their radio has as its premise 
the publication of news stories in the newspapers. There 
is no independent reporting job attempted there. The util¬ 
ization of the wire recorder, the direct lines of the actual 
voice recordings, and recordings of the voice which radio 
has its primary opportunity for real service differs from 
that of newspaper reporting. 


Q. What local civic organizations do you belong to in 
Houston? A. Well, I belong to the Chamber of Commerce. 
I belong to the Elks Club. I belong to the Eagles. I belong 
to the Pine Forest Country Club. I belong to the Braeburn 
Country Club. I belong to the Variety Club. I belong to 
the Houston Club. I am a member of the executive 
371 committee of the Houston Fat Stock Show, which is 
the governing board of that Stock Show. I am the 
chairman of the publicity committee of the Junior Achieve¬ 
ment organization, which is a youth movement interested 
primarily in boys. I have served on the publicity com¬ 
mittee of the various civic enterprises, including the Red 
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Cross, and the various other charitable drives, and also the 
publicity chairman of the Community Chest program. 

Q. What local civic organizations do you belong to in 
Dallas? A. I don’t belong to any local civic organizations 
in Dallas except the Variety Club, which is the principal 
club there, or one of the principal clubs. Also other frater¬ 
nal organizations. 


379 Q. Do you anticipate carrying any programs from 
Fort Worth? A. I don’t anticipate, no. 

Q. Would you be satisfied with just serving the Dallas 
area with programs that you intend to put on, and would 
you say it would be designed to just serve Dallas? A. I 
would say the station obviously is designed to serve the 
maximum potential audience that we can serve by protect¬ 
ing other stations on the same and adjacent channels. 

Q. Then you have no interests whatsoever in Fort Worth? 
A. My prime interest in Dallas. That is right. 

• •*••••••• 

384 Q. Let us take up Exhibit No. 14. When did you 
start programming the programs described therein? 

A. We put them out over a long period of time. Some of 
them have dated back, for instance, to the Boy Scouts 

385 program which was initiated at the inception and in 
the early history of our existing radio station. It 

still shows a comparatively recent innovation. The broad¬ 
cast here was one that initiated in the Rice Hotel. The 
amateur groups of youngsters are currently, or have been, 
within recent weeks, busy on that program. The Easter 
Egg hunt that you see pictured there was done in 1947. The 
Teen-Time broadcast was on just before we left our old 
studios, and when we moved to our new ones. The football 
games are currently carried on the station. The spelling 
bee was conducted last year. They extended over a period 
of time. 
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Q. Would you say that most of them have been broadcast 
since the issuance of the Blue Book in March of 1946! Aj 
I would say that a substantial portion of them were broadr 
cast long before the Blue Book and from our inception as 
a broadcast station. Here is the picture of a boy that was 
with WFAA in Dallas. He was an announcer with us from 
the very beginning. Long before the Blue Book came into 
existence he was an announcer with us. He has not been 
with us for some three years now. 


388 Q. You have stated in your application and on 
direct testimony that you propose a strictly inde¬ 
pendent operation in Dallas. A. That is right. 

Q. If a network affiliation becomes available do you be¬ 
lieve that you would be willing to take a network affiliation? 
A. I don’t believe I would. 

Q. You are going to be strictly independent? A. Yes. 

Q. One of your basic reasons, or one of your basic pro¬ 
gram policies, is to give local news an unequaled coverage 
as provided by any other station in Dallas, feeling that the 
Dallas people are entitled to news from an independent 
source, implying that can be gotten only from a non- 

389 newspaper-owned station. Isn’t one of the existing 
stations in Dallas owned by the City of Dallas? A. 

That is right. The only full-time station in Dallas that is 
not owned by the newspapers is owned by the City of Dallas. 

Q. Have you made any study of the news service that 
this station renders to Dallas? A. I have made no detailed 
study. I have been in the station on a number of occasions, 
and I am acquainted very intimately with Charlie Jordan 
who runs the station. I know their general policies and I 
know they don’t emphasize remote coverage. 

Q. Have you made any detailed analysis of WFAA and 
other commercial stations? A. They are generally with 
network affiliations. 
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Q. Have you made no detailed study as to the news broad¬ 
casts by WRR? I believe that is the City of Dallas station? 
A. That is right. None other than the discussions I have 
had with the manager of the station, with whom I am inti¬ 
mately acquainted. 

Q. How can you arrive at the conclusion that you are 
going to give Dallas a new service based upon that observa¬ 
tion that it will not be equaled by the other stations? A. 

It is gathered from the study of their programs over 
390 a period of weeks, and some casual surveys as to the 
programs and as to progress on the stations pur¬ 
ported to be news coverage, and by analyzing the total 
amount of network time which we think we can allocate 
particularly during the nighttime hours when the network 
programs don’t cover that. They are affiliated with net¬ 
work stations which prevent that. 

Q. What about the daytime stations that operate in Dal¬ 
las? A. There are two daytime stations there. One is 
KSKY, which is owned by Mr. Chilton, who has just re¬ 
ceived a construction permit on 690 kilocycles in New 
Orleans, an application filed long after mine, but granted 
long before. 


Q. Are you familiar with the news broadcasts by KTXL? 
A. I am not. 

391 Q. Have you provided yourself with information 
as to the service on the other stations? 

Mr. Marks: KIXL is not on the air, as I understand it. 
The Witness: It is. KSKY has a music and news policy 
based upon a program of records coupled with a program 
of wired news. That is substantially what they carry. 

By Mr. Carr: 

Q. You testified that there was a substantial amount of 
wire news and records. What is the basis of that state¬ 
ment? A. Between what hours? 
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Q. The statement that KSKY’s programs are primarily 
wire services for news and records. What is the additional 
investigation you made? A. I have heard KSKY which 
punches out a nice signal, and I have listened to a wiple 
area of Texas broadcasting in the daytime. I have listened 
to their programs for hours on end. Their programming 
is designed around a policy of records, of transcriptions, 
and wired news, or news which comes over the wire ticker. 
That is in contrast with the type of local coverage which 
we are now proposing. 

Q. What investigations have you personally made as to 
the need for broadcast service in Dallas? A. I have ma^e 
a personal survey on a comparable basis showing the allo¬ 
cations of channels and the allocations of power and stations 
to the cities of comparable size which I have outlined, 
392 and which fall in the category with Dallas and per¬ 
haps at the bottom of the list, facilitywise. 

Q. How many have you conducted in Dallas to see 
whether or not another radio station is needed there? X 
We have talked with Tracy, Locke & Dawson, an adver¬ 
tising agency. 

Q. What is that? A. That is an advertising agency. I 
have from time to time talked with a number of people, and 
some who have previously been with them. There is an 
announcer there who had a good inside into the needs of 
Dallas. I have talked to a number of other people. I have 
specifically sent Mr. Stephen, who will testify in a short 
while, to present the problem to a number of them, but Mr. 
Stephen will testify to that and give you the results of his 
conversations with civic leaders and representatives of vari¬ 
ous organizations who have signified their willingness to 
cooperate. 

Q. You refer to Mr. Stephen’s testimony? A. You asked 
me about it. 

Q. I asked you which ones you personally contacted. A. 
Over a period of time, I don’t recall all of the people with 
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whom I talked, or who called on me. Those people who 
know me come from Dallas. 

Q. The only one, then, that you contacted was an an¬ 
nouncer who worked for you, and this advertising agency 
you mentioned? I assume from your conversations 

393 with them that you found out it would be a good mar¬ 
ket for a radio station as far as income was concerned. 

What about the need for a broadcasting service in the 
community? 

Mr. Marks: Just a minute. That question is objected to 
as to its form. It is based upon an assumption as to which 
there is no testimony. I think the proper way to establish 
the fact is to ask the witness what the facts are. 

The Presiding Officer: I think the form is objectionable. 
Rephrase it. 

Mr. Carr: I will be glad to. 

By Mr. Carr: 

Q. Did you contact anyone in Dallas personally about the 
need for additional broadcast service as depicted from 
various sources differentiated from whether or not another 
station could make a good thing of broadcasting there? 

Mr. Marks: I would like to have a definition of “a good 
thing/’ 

Mr. Carr: A financial success. 

The Witness: Frankly, I just don’t recall all of the people 
with whom I discussed it. Conservatively, I would say I 
have discussed the application filed in Dallas with 50 differ¬ 
ent individuals in and from Dallas. 

By Mr. Carr: 

Q. Will you name some of them? A. I named some 

394 of those that came to me, offhand. 

Q. You named an announcer and an advertising 
firm. Can you name any others? A. No, I don’t recall, off¬ 
hand. Mr. Stephen will testify about those, specifically. 
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Cross-examination 

By Mr. Doty: 

Q. Mr. Hofheinz, I believe that with respect to the reli¬ 
gious programs of KTHT in Houston you said that t^ie 
Sunday services were rotated in accordance with arrange¬ 
ments made with the Ministerial Association. A. Yes, sir. 

Q. Do you have any Protestant religious organizations 
not affiliated with the Ministerial Association? A. I don’t 
believe there are. There may be, and I may be in error. 

Q. Apart from the Catholics and the Jewish faith, 

395 are there any others? A. I don’t know of any othets 
not affiliated with it. 

Q. Has the station been approached by any religious 
organizations? A. No religious organizations that we have 
ever denied time to. 

Q. Assuming in Dallas that there were such non-members 
of the Ministerial Association, would you afford them such 
an opportunity? A. Yes. 

Q. How would you go about that? A. If it were devel¬ 
oped there were some denominations not a part of the 
Ministerial Alliance, we would then allocate, figure out how 
many denominations are available in the Ministerial Allir 
ance, and we would rotate five times for them and once for 
the ones not represented so that there would be equal rep¬ 
resentation of all faiths in the utilization of our facilities 

Q. Do you plan to have religious programs at all? A. No, 
we don’t carry any now. 

Q. I believe you testified in regard to political programs 
that on the commercial basis you would charge the samel 
rate as the other commercial programs? A. Yes, sir. 

Q. Suppose a political speaker wished to appear over a 
period of weeks. Would you give him the benefit of any 
discount that you would give to others? A. It would 

396 be applicable to other broadcasts; yes, sir. 

Q. How much? Can you estimate how much free 
time you would devote to political programs? A. I can 
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estimate a minimum, beginning six weeks before an election, 
of 2y 2 hours a week. It will depend on the primaries, and 
frequently we will have 150 or 200 candidates running for 
all offices. In that event it would be impossible in that 
amount of time for 15 or 16 hours to be enough for the entire 
period to get around and give everybody his say. We pro¬ 
pose to give such time as may be necessary to adequately 
give at least full and complete opportunity of expression 
for every candidate without cost to the candidate. 

Q. Apart from the specific exhibits on public service that 
have been introduced, I believe you testified generally as to 
the public service programs of KTHT, but it is my recollec¬ 
tion you did not state what the policy will be as pursued gen¬ 
erally in the Dallas station. Would you care to state that 
with reference to public service programming? A. By all 
means, and it will be indicated by exhibits that will follow. 

We intend to cooperate with the Dallas civic organizations 
in making time available to them for the furtherance of the 
programming in which they are primarily interested. That 
will be covered by Mr. Stephen’s testimony and subsequent 
program exhibits which will be introduced. 

397 Q. Did I understand you to say that in Dallas you 
would be able to afford an excellent public service 
program because you would not have network affiliation? 
A. I said there would be, and I intended to say that there 
would be a greater opportunity for doing it. In a network 
operation, obviously, you have to carry a certain portion of 
the broadcast day filled with network programming, either 
sustaining or commercial, because it is good programming, 
or for one reason or another it is desirable. To the extent 
that you carry a network program you reduce the availa¬ 
bility of the overall local segment of the day for local 
programming. 

Therefore, if you can do a reasonably good public service 
job with a network stations, and the obligations that go with 
network licensing, or with network contracts, you can do a 
far better job and have a greater opportunity for service 
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with an independent station not stymied by network com¬ 
mitments. 

* * • • • • # • # * 

399 Q. On the next-to-the-last page of the exhibit, you 
state that you propose to diversify the program- 

400 ming that a listener can get on your station. Tljiat 
is get a different program on your station than per¬ 
haps he could get on others. A. Yes, which is in keeping 
with the other policies named. Namely, that since there 
is little public service programs, due to the network com¬ 
mitments of three full time stations serving four networks 
in Dallas, obviously when we come on with public service 
programming there won’t be much competition in that fiejd. 
There is a diversification of program interest, and an oppor¬ 
tunity to serve a segment that normally cannot get this 
service. 

*•••*••••• 

i 

The Presiding Officer: I want to ask the witness ohe 
question: 

Is your home in Houston? 

The Witness: Yes, sir. 

The Presiding Officer: Have you ever lived in Dallas? 
The Witness: No, I have not lived in Dallas. 

The Presiding Officer: Do you have or have you ever 
any business interests there ? 

The Witness: I have been associated with gentlemen i 
times past who have been. 

The Presiding Officer: No personal business? 

The Witness: No, sir. 

• •••••••• 

401 Redirect Examination 

By Mr. Marks: 

Q. You said something about Mr. Stephen going to Dallas 
and making a survey to interview local people. A. That is) 
right. 
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Q. Could you tell us whether you know if Mr. Stephen 
once lived in Dallas ? A. Yes. 

Q. Has he had any previous radio experience? A. He 
has. 

Q. Do you know the approximate amount of time that he 
has spent in radio? A. He spent a good portion of his life 
in Uncle Sam’s Navy during the war, and prior to that 
time he was with the Columbia Broadcasting System. For¬ 
merly, he was associated with one of the Texas networks. 
He has been an instructor at the University of Texas. His 
background is somewhat varied and rather complete. 

• ••••••••• 

402 John Stephen 

was thereupon called as a witness on behalf of Texas 
Star Broadcasting Company, and, having been previously 
sworn, testified as follows: 

Direct Examination 
By Mr. Marks: 

Q. Please state your name. A. John Stephen. 

Q. Where do you reside ? A. Houston, Texas. 

Q. Mr. Stephen, by whom are you employed? A. The 
Texas Star Broadcasting Company. 

Q. Are you employed in connection with the operation 
of KTHT at Houston? A. Yes, sir. 

Q. In what capacity? A. I am the legal and executive 
assistant to the president, and also manager of 

403 KOPY, an FM station. 

Q. Will you briefly state your educational back¬ 
ground? A. I received my primary education in the public 
schools of Texas and my high school education at at San 
Jacinto College and also at Northwestern University in 
Chicago, Ill. Also, the University of Texas, School of Law. 

Q. Did you receive a degree from Northwestern Uni¬ 
versity? A. Yes, sir. 

Q. Which degree was that? A. Naval Science. 
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Q. Where? A. At the University of Texas, and political 
science and a law degree, too. From the Naval Academy in 
Annapolis I received a degree in Applied Science. Frdm 
the Naval War College I received a degree in International 
Law. 

Q. Following your academic training, what work did you 
do and where? A. I worked for the Columbia Broadcasting 
System. 

Q. In what years and what capacities. A. In 1939 and 
1941 I was a staff announcer and assistant program pro¬ 
ducer. For the University of Texas, I was Director of 
Radio for two years and was an instructor on the faculty 
in radio broadcasting for a period of three years. I w4s 
news editor and chief news announcer for the old Texals 
Broadcasting System. 

404 Q. What did that comprise? A. That was a 12- 
station hook-up in Eastern and Central Texas. 

Q. When did you do that work? A. That was in 1936 
and 1937. I worked in various individual capacities, as ab 
announcer and writer at individual Texas stations since 
about 1924. 

Q. In what cities of Texas have you resided? A. I have 
resided at one time or another in Dallas, Houston, Austip, 
Wichita Falls, Amarillo, Kilgore; and I believe that is all^ 

• ••••••••* 

405 Q. During the time that you served with the Colum¬ 
bia Broadcasting System did you have anything to do 

with program planning and production? A. Not program 
planning but program production, yes. 

Q. What were your responsibilities while you were with 
the Columbia Broadcasting System? A. I was assistant 
program producer working on both commercial and sus¬ 
taining shows, and at one time I was in charge of produc¬ 
tion of two individual network shows. 

Q. During the time that you have been associated with 
others outside of the times spent with KTHT, have you had 
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other experience in program work? A. Yes, I have. I was 
a public relations officer in charge of radio on the staff of 
Commander Amphibious Forces, Pacific Fleet, and I had 
charge of the production of the Navy network programs on 
the American Broadcasting Company network during the 
war. 

Q. Over what period of time have you been engaged in 
one aspect or another of radio broadcasting? A. 

406 Since 1934, about 13 years. 

Q. At the request of Mr. Hofheinz did you make a 
survey of radio programming in Dallas, Texas? A. Yes, 
I did. 

Texas Star Exhibit No. 16 marked for identification. 

By Mr. Marks: 

Q. Before we refer to the exhibit marked, did you visit 
that community in connection with program planning for 
this proposed station now on hearing? A. Yes, sir. 

Q. I show you Texas Star Exhibit No. 16, which has been 
marked by the reporter for identification, and I ask you 
what that represents? A. Exhibit No. 16 is a list of the 
individuals who are the principal officers or representatives 
for the various Dallas civic, welfare, social, religious, and 
youth organizations. I interviewed each of the individuals 
set forth in the exhibit, Exhibit No. 16, relative to, first, 
their previous use in Dallas of regular broadcast time in 
carrying on the objectives of their organizations. Sec¬ 
ondly, the potential use by those organizations of an addi¬ 
tional station in Dallas which would be operated as a full 
time, independent station, and programmed so as to offer 
desirable listening time to those organizations, gratis, and 
the assistance of a professional staff in helping to produce 
listenable programs. 

407 Q. Did you make those representatives based on in¬ 
structions from anybody? A. Yes. I was carefully 

briefed by Mr. Hofheinz, the president of the Texas Star 
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Broadcasting Company, as to the policies of the propose^ 
Dallas station, and, likewise, we discussed it by telephone 
while he was in Dallas and while I was in Houston as to 
the proposed policies of the station in Dallas. 

Q. Did you have a certain familiarity with the Dallas 
community by virtue of your residence in that town? A. 
Yes, sir. I had lived in Dallas previously on two occasions! 

Q. For what period of time? A. On one occasion for a 
short period of tw T o months, and on another occasion for a 
period of seven months, the last being in the latter parti 
of 1945 and the early part of 1946. 

Q. When w r ere these interviews conducted? A. When? 

Q. Yes. A. They were conducted from January 17 of 
this year, throughout the day, throughout the business day, 
and on one or two occasions. I think I had discussed with 
individuals not otherwise available during the evening the 
proposed Dallas station at those other times. 

Mr. Marks: I offer in evidence Texas Star Exhibit 
No. 16. 

408 The Presiding Officer: Are there any objections? 

(No response.) 

The Presiding Officer: Texas Star Exhibit No. 16 is 
admitted in evidence. 

(Texas Star Exhibit No. 16 received in evidence.) 

By Mr. Marks: 

Q. Based upon your interviews with the people listed on 
Exhibit No. 16, did you form any conclusions regarding the 
need for additional radio facilities for public service organi¬ 
zations in Dallas ? A. Yes, I did. 

Q. Please state what those conclusions are? A. It was 
my understanding there would be a definite potential for 
such a station in the utilization by the various civic organiza¬ 
tions of broadcast time in carrying forth their objectives in 
the community. 

Q. Did you find that the network commitments of the 
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three existing Dallas stations made it impossible to afford 
evening time for public service programming to these organ¬ 
izations ? A. In many instances. 

Mr. Carr: Objection. That calls for a conclusion. He is 
not qualified. 

The Presiding Officer: The objection is sustained. 

By Mr. Marks: 

Q. Based on your conversations with these individuals, 
did you find that these individuals were able to obtain 

409 evening time for the presentation of their programs? 

Mr. Carr: I think it is still objectionable. 

The Presiding Officer: The objection is sustained. I 
don’t think the witness is qualified to make conclusions about 
these things. He is not an expert. 

By Mr. Marks: 

Q. Mr. Stephen, as a result of your interviews with these 
organizations and discussions with Mr. Hofheinz, did you 
prepare an exhibit outlining the proposed programming of 
the Dallas station in question in this hearing? A. Yes, I did. 

(Texas Star Exhibit No. 17 marked for identification.) 
By Mr. Marks: 

Q. I now hand you Texas Star Exhibit No. 17, which has 
been identified by the reporter, and ask you to explain what 
it is. A. Exhibit No. 17 is the proposed program schedule 
which I prepared in cooperation with Mr. Hofheinz based 
upon my interviews in Dallas, and upon our proposed pro¬ 
gram policies in Dallas. 

Q. In the preparation of Exhibit No. 17, did you provide 
time for the organizations which are listed on Exhibit No. 
16? A. Yes, I did, in every case. 

Q. Turning to Exhibit No. 17, I am going to direct your 
attention particularly to the evening schedule. Will 

410 you refer to Monday? A. Yes. 
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Q. That is, between the hours of 8 and 8:30, and would 
you advise us which program you have listed, and ttye 
basis for that listing? A. That program is called “THe 
Guiding Light,’’ and that would be presented by the Cath¬ 
olic Women’s Association of Dallas. 

Q. Would that be on a sustaining basis? A. That would 
be a live sustaining broadcast. 

Q. At this point, will you identify the various symbols 
which appear opposite the titles of the respective programs ? 
A. Yes, I will. 

The symbols appearing in the parentheses next to the 
program titles are the standard symbols taken from thle 
Commission’s program log analysis form. In the case of 
live programs, the symbol is “L.” In the case of recorded 
programs, the symbol is “K.” In the case of wire pro¬ 
grams, the symbol is “W.” For programs which are com¬ 
mercial, the symbol is “C,” and the sustaining program? 
have a symbol of* * S. ” By combinations, it can be indicated 
whether it is live, recorded, wire, commercial, or sustaining^ 

Q. Will you please turn to Tuesday evening and identify 
the program between 7:30 and 7:45. A. The program or: 

Tuesday evening between 7:30 and 7:45 p. m. would 
411 be called “Opportunity For All,” and would be pre¬ 
sented by the Dallas Negro Chamber of Commerce,, 
which would assume the responsibility of securing the talent 
and program material from various Dallas Negro organi¬ 
zations. 

Q. Are you familiar with the extent of the Negro popu¬ 
lation in Dallas ? A. Yes, I am. 

Q. Will you state whether it is a substantial part of the 
community in number? A. It is approximately 50,000 out 
of the total population, which is equal to about 20 percent. 

Q. What programs have you listed for 8 to 8:15? A. The 
same evening? 

Q. Yes. A. The program from 8 to 8:15 p. m. would be 
called “Labor on the March,” and that would be presented 
by the Dallas Building Trades Council. 
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Q. Is that self-explanatory? That is a labor organization 
in Dallas? A. Yes. That is all. 

Q. Will you turn to Wednesday? What do you have 
listed from 6:15 to 6:30? A. That is a program of the 
Veterans of Foreign Wars. i 

Q. I don’t think that requires very much explanation. 
How about 7:30 to 7:45 ? A. The program from 7:30 

412 to 7:45 p. m. is Juvenile Justice, which would be a 
joint presentation of the County Juvenile Office and 

the Regional Office of the Boys and Girls Scouts. 

Q. Have you made provision for the public service Jewish 
program, between 8 and 8:15 that evening? A. Yes, we 
have. The program title is 4 ‘ Jewish Voice, ’ ’ and the agency 
is the Jewish Social Service Federation. 

Q. Was Mr. Kravitz one of the persons you saw and one 
of the persons you listed on Exhibit No. 16? A. Yes, he was. 

Q. Will you turn to Thursday evening, and refer particu¬ 
larly to 7:30 to 7:45 ? A. That program would be a regular 
feature on fire prevention presented by the Dallas Fire 
Department. That will be a live sustaining program. 

Q. Let us refer to Friday. Will you refer to the listing ( 
from 7:30 to 7:45. A. The Friday evening program from 
7:30 to 7:45 called 44 Sunday School Preview,” would be 
presented by the Dallas Ministerial Alliance in cooperation \ 
with the Dallas Y.M.C.A. and the Y.W.C.A. 

Q. From 6:15 to 6:30 what type of program is planned? 

A. That program would be one of the national recorded or 
transcribed releases of the United States Marine Corps i 
designed for Marine Corps recruiting. 

413 Q. Do you believe that based upon your experience 
in radio programming, that the Saturday evening 

given would be an opportune time for public service pro¬ 
gramming? A. Yes, especially so. 

Q. On Saturday evening between 6:15 and 6:30, what have 
you listed? A. During the 6:15 to 6:30 segment, I have 
listed a program similar in nature to the Friday evening 
Marine recruiting program. However, in this case the 
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program will be a recruiting program for the United States 
coastal area. 

Q. Between 7:45 and 10 o’clock, had you anticipated the 
type of programming desirable? A. Between those hours— 
those being approximate hours, depending on the time of 
beginning and the time of ending, we have scheduled broadb 
casts of the football games between the various Dallas high 
schools during the football season. 

Q. When there are no football games to be broadcast^ 
what type of program would you carry during those evening 
hours? A. It is contemplated that we could fill that seg^ 
ment in with a similar type program. For example, during 
basketball season and during off seasons we could fill that 
in with a program whose content would be designed to serv 
the same type of agency and appeal to the same type o 
listeners as the others. 

414 Q. You have identified the high school. In the! 

event a commercial sponsor is not available for a 
high school program, have you been advised whether that 
type of show would be carried ? A. It would most certainly 
be carried on a sustaining broadcast. 

Q. I refer you to Sunday. Based upon your experience 
in radio programming, do you feel that Sunday evening is 
an evening where the maximum audience can be obtained? 
A. Yes, I think that would be readily conceded. 

Q. Is that a time when network shows are presented and 
have a high rating for audience listening? A. Yes, it is. 
Our purpose in accordance with what Mr. Hofheinz has 
testified to, in regard to diversification of programming, 
would be to utilize the high recruiting index of Sunday 
evening in order to get at the so-called “residue” audience 
which for some reason or other does not particularly care 
for the standard network presentation on Sunday evening. 

Q. What have you listed for Sunday evening between 8 
and 9 o’clock? A. We have listed between 8 and 9 o’clock 
the “Sounding Board,” which is a forum type of broadcast 
on the local level. It is sponsored jointly by the Junior 
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Chamber of Commerce and the Federated Women’s Clubs 
of Dallas, and it is a live sustaining feature. 

415 Q. Is Mrs. Dorothy Bostick of the Dallas Chamber 
of Commerce one of the persons listed on Exhibit No. 

16 also one of the people you interviewed? A. Yes. 

Q. Prior to receiving that program, I notice the Catholic 
Hour between 7:30 and 8 o’clock. Would that be produced 
in conjunction with the local Catholic Diocese? A. That is 
correct. 

Mr. Marks: I offer in evidence Texas Star Broadcasting 
Exhibit No. 17. 

The Presiding Officer: Are there any objections? 

(No response.) 

The Presiding Officer: Exhibit No. 17 is admitted, with¬ 
out objection. 

Q. Based upon the programs listed on Exhibit No. 17, 
and the identifying symbols beside each program, did you 
prepare a program log analysis? A. Yes, sir. 

(Texas Star Exhibit No. 18 marked for identification.) 

By Mr. Marks: 

Q. I now hand you what the reporter has marked for 
identification as Texas Star Broadcasting Exhibit No. 18, 
and ask you if that is such an analysis? A. It is. 

416 Exhibit No. 18 is the Commission’s Standard pro¬ 
gram log analysis which in this case was computed 

directly from the Texas Star exhibit on the proposed 
program schedule. 

Q. What definitions were used in compiling the various 
categories, such as wire commercial, live commercial, and 
so forth? A. The definitions used were those set forth by 
the Commission in the Blue Book, and also the amended 
definitions as set forth in the public notice of July 2, 1946, 
which is cited in the introductory paragraph of Exhibit 
No. 18. 
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Q. Mr. Stephen, I call your attention to the total amount 
of live programming represented on Exhibit No. 18 as 22.2$) 
percent live commercial, 20.31 live sustaining. Based upon 
your experience in radio, and particularly the operation of 
KTHT, or other comparable stations in metropolitan area£ 
in Texas, do you feel that that is a proper and adequate 
amount of time to be devoted to live talent programming! 
A. Yes, I most certainly do. As a matter of fact, the total live 
time, as you will see, is approximately 43 percent, and al ¬ 
most 44 percent. That is an extremely high percentage. 

Q. I call your attention to the total wire time, which is 
approximately 4.76 percent. Does that include all of the 
newsprograms that will be carried over the station? A. It 
does not. 

Q. Why is the wire total less than the total amount of 
news programs? A. The explanation for the low 
417 amount of wire programming as contrasted with the 
very high amount of live programming is to be found 
in the fact that for a large percentage of our news broad¬ 
casts we plan to rewrite the standard wire service which, of 
course, would make it a live presentation. 

Q. Would that also include on-the-spot broadcasts, such 
as was testified to by Judge Hofheinz? A. The high por¬ 
tion of the programming would obviously include such re¬ 
mote broadcasts. 

Q. There are two symbols on Exhibit No. 18 which you 
have not explained. The letters “SA” appear in the left- 
hand column under the number of spot announcements. 
What is the meaning of that symbol? A. The “SA” is the 
Commission’s present standard symbol for the old commer¬ 
cial “Spot Announcement.” The distinction “commercial” 
no longer pertains, but it refers nonetheless, as I understand 
it, to any spot announcement other than non-commercial in 
nature. 

Q. What about the symbol “PSA”? Will you explain 
that? A. That symbol, too, has undergone a change. It is 
not ‘ 1 NPSA. ” We have shown it as “ PSA, ’ ’ Public Service 
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Announcements, because it is our intention that all public 
service announcements, the figures set forth for the periods 
as well as the total for both spot announcements and public 
servicement announcements, are based upon the op- 
418 eration of KTHT in the Houston area and our own 
experience there. 

Mr. Marks: I now offer in evidence Texas Star Broad¬ 
casting Exhibit No. 18. 

The Presiding Officer: Are there any objections? 

(No response.) 

The Presiding Officer: Texas Star Broadcasting Ex¬ 
hibit No. 18 is admitted in evidence. 

• ••••••••* 


Q. Based upon the program set forth in Exhibit No. 17, 
have you prepared a breakdown showing the various cate¬ 
gories of program types into which this proposed program 
or programs will fall? A. Yes. 

(Texas Star Exhibit No. 19 marked for identification.) 
By Mr. Marks: 

Q. I show you Texas Star Broadcasting Exhibit No. 19 
and ask you if that represents such a program type break¬ 
down? A. Exhibit No. 19 is the program type breakdown 
for the proposed schedule in Exhibit No. 17. 

Q. You have as your last figure or listing on this exhibit 
the category “Patriotic .’ 1 Would you please explain that? 
A. By the category ‘ ‘ Patriotic/’ reference is had to pro¬ 
grams such as those mentioned a short while ago in testi¬ 
mony such as Marine recruiting, Coast Guard recruit- 
419 ing, U. S. Army recruiting broadcasts, and various 
other broadcasts devoted to the patriotic cause. Of 
course, in this program content it might very well be edu¬ 
cational or sports, or entertainment, but overall objectives 
of the program, as well as the agency for whom the program 
will be presented, is a public service and patriotic function. 
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Q. Mr. Stephen, is it true that some programs can be 
placed in more than one category? A. That is certainly 
true. 

Q. Do you have to decide in those cases which category 
would more appropriately describe the plan of the applicant? 
A. It was necessary to make some decisions. In doing so^ I 
think that consideration was given first of all to the ma¬ 
terial and format of the program itself. Secondly, attention 
was given to the agency for which the program is presented. 

Q. In making these decisions as to type of programs, dpid 
you rely on your experience in KTHT, and your experience 
in the other phases of broadcasting? A. I most definitely 
did. 

Mr. Marks: I now offer in evidence Texas Star Broad¬ 
casting Exhibit No. 19. 

The Presiding Officer: Are there any objections? 

(No response.) 

The Presiding Officer: Texas Star Broadcasting 
420 Exhibit No. 19 is admitted, without objection. 


Cross-examination 

By Mr. Carr: 

Q. How long have you been employed by KTHT? A. 
Since March of 1946. 

Q. How long were you a resident of Dallas? A. Totm 
length of residence? 

Q. Yes. A. Approximately eight months. My residence 
was interrupted, however, and it was not a continuous eighj; 
months. 

Q. I believe you testified that it was two months at on^ 
time and six months later? A. That is right, approximately! 

422 Q. In preparing this proposed program schedule 
as set forth in Exhibit No. 17, did you take into con- 
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sideration the programs that were being offered by the 
existing Dallas stations? A. Yes, I did. I did not, for ex¬ 
ample, take a specific week’s schedule for each of the sta¬ 
tions and then try opposite each period to find some kind 
of a program not being presented. I listened rather faith¬ 
fully for several different periods of time to all of 

423 the stations in operation in Dallas, and I am also fa¬ 
miliar with their program schedules as published. 

As brought forth in the preceding testimony, I did attempt 
to diversify the programming where possible, particularly 
so as to present a public service program opposite a net¬ 
work slot which would feature, for example, a soap opera, 
or something of that sort. 

Q. What would be the network soap opera featured op¬ 
posite the “Sounding Board” on Monday evening from 8 
to 9 o’clock? A. I didn’t mean to imply that in every in¬ 
stance where we scheduled a public service program it was 
designed to be opposite a soap opera program. Howecer, 
from 7.30 to 8 o’clock, Sunday evening, the network time 
and the recruiting index and the Hooper ratings, as well as 
the various other measurements, indicate that there is a 
constant residue of listeners who, regardless of a high 
Hooper rating, are not interested in network comedy, or va¬ 
riety shows. 

Q. In your Sunday evening program from 8 o’clock until 
9 o’clock, the “Sounding Board,” is it your plan that this 
could be a regularly scheduled broadcast every Sunday eve¬ 
ning throughout the year? A. Every Sunday evening. 

Q. Did you satisfy yourself that the Junior Chamber of 
Commerce and the Federated Women’s Clubs would be 
able to furnish the type of talent and the type of 

424 programming and preparation necessary for an 
hour’s presentation once a week, straight across the 

board, or throughout the year? A. Definitely, sir. As a 
matter of fact, the time was suggested to me by the organi¬ 
zations as well as the length of the period. 

Q. Do you know how many people are in the Junior 
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Chamber of Commerce ? A. I don’t know what their claimed 
membership is. I think I can state what their minimum 
membership is from personal knowledge. 

Q. Approximately? A. I do know that they have not 
less than a hundred members in the Junior Chamber of 
Commerce. 

Q. The Federated Women’s Clubs in Dallas, how many 
members are there in that organization? A. I know that 
they have 16 women’s clubs affiliated, and the individual 
memberships of the clubs, I don’t know. They include a|ll 
of the leading Dallas women’s organizaions. 

Q. Did you acquire any information as to the type of 
program that would be regularly broadcast during that hour 
by those organizations? A. Yes, I did. 

Q. What is that? A. It was not suggested by either of 
these organizations originally that they cooperate 
425 with the opposite organization in producing thesb 
programs. The suggestion as to a forum type of 
broadcast, and as to its length and being presented oil 
Sunday evening at approximately this time, came inde- 
pently from the principal officers of each of the re¬ 
spective organizations in discussing the talent feature as 
well as the material and the Federated Women’s Clubs’ 
president took the initiative in suggesting that as Dallas 
has attained some degree of fame in being the home towiji 
of a number of outstanding women thinkers and speakers^ 
it was her idea that the Federated Women’s Clubs would b6 
particularly well qualified to present that type of program: 

When the Junior Chamber of Commerce suggested that 
within their organization they numbered, likewise, a very 
large percentage of good speakers and outstanding local 


thinkers—not necessarily female—the happy thought oc 




curred of merging the two organizations. When it was sug 
gested, they heartily agreed. 

Q. Do you know whether of those two organizations have 
presented and prepared programs over the radio in Dallas 
before? A. Yes, I do know. 
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Q. Did you make any investigations as to listener appeal 
that that type of program had? A. Within the limits of 
time, and my facilities, I made an investigation. The Fed¬ 
erated Women’s Clubs previously have never presented a 
regular broadcast program in Dallas. They have in 

426 isolated instances requested—rather, have been re¬ 
quested, to appear by various of the stations in Dallas 

in connection with some particular celebration or campaign. 
They have always attempted to cooperate. The Junior 
Chamber of Commerce has for some time wanted to present a 
regular series of programs, but due to the limitations of de¬ 
sirable listening time available to them, and also due to the 
limitations that during the working day their people are not 
available to appear when time has been offered to them. 
They have never been featured on a regular broadcasting 
program. Both of these organizations eventually desire for 
a regular series of programs, and they have specified the 
type of program. 

Mr. Marks: In the discussion of the time of the day 
when they wanted to broadcast, is that what you mean? 

The Witness: Definitely so. Particularly, the Federated 
Women’s Clubs, and they were not happy over the fact that 
they had never been able to secure a regular evening period. 
The suggestion of Sunday evening came from the president 
of the Federated Women’s Clubs, herself. 

By Mr. Carr: 

Q. Did you contact any other officers or prominent mem¬ 
bers in the Federated Women’s Clubs to get their opinions 
as to whether or not they thought it was a good idea? 
A. Yes, I did. I talked to the secretary, whose name I 
cannot remember, but as a matter of fact I talked to her 
first. She committed herself, but she did not want 

427 to go over the president’s head. Thereupon, she sug¬ 
gested that I talk to the president. In talking to her, 

the president’s secretary is the former president, and I be¬ 
lieve she knew a great deal more about it than did the present 
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president. It was she who made the suggestion that they had 
not been able to obtain the kind of time they wanted in tl)ie 
past. 

Q. Did you talk to anyone else in the Federated Women’s 
Clubs? A. No, none but the officers. 

Q. I believe that it was your idea in this proposed pro¬ 
gramming schedule to present a different type program 
than is being presented over the stations operating there 
today; is that correct? A. That is not right in principle. 
Any program director will tell you that it is impossible to 
accomplish 100 percent because you are limited first of all 
to speech, music, and sounds. The combinations that you 
can work out, the speech and sound combinations, are lim¬ 
ited. As a principle, though, we tried to apply it throughout 

Q. Can you point out other than these live sustaining prd- 
grams between the hours of 6 to 11 wherein a one program 
it is different from those programs which are being broad¬ 
cast by the stations in Dallas? A. Yes, I certainly can. If 
you will take the morning segment between 9:30 and 
428 11 o’clock. 

Q. Of what day? A. Any week day, Monday 
through Friday. 

Q. 9:05 to 9:30, popular music recorded, sustaining. 

Mr. Marks: Which day of the week? 

The Witness: Suppose we start on Monday morning. 
“Ladies Choice,” recipes, fashions, reviews, and so on, 
Those are live commercial programs which consist princi¬ 
pally of speech in contrast to the prevailing network pro¬ 
grams in Dallas, which between the hours of 9:30 and 11 in 
the morning, and between the hours of 2:30 and 4 in the 
afternoon feature primarily a continued interest drama or 
dramas. 

Mr. Marks: Soap operas. 

The Witness: That is correct. 

By Mr. Carr: 

Q. Do you mean to say that the programs featuring 
recipes and women’s fashions, and fashion reviews, has 
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not or is not being broadcast in Dallas today? A. No, sir. 
I don’t mean to imply that at all. 

Q. You mean that you are just slotting it in a different 
time? A. In a sense of the word, yes. It is to provide some 
relief to that constant residue of the audience. 

Q. What I am trying to bring about is— 

Mr. Marks: Let him finish his answer. 

429 The Witness: As I was saying, we are trying to 
provide some relief to that constant residue of poten¬ 
tial listeners who don’t like the prevailing type of program 
—this type of program at that particular time which is of¬ 
fered to them, and we want to offer them a variey of choice. 
I don’t mean to imply that this type of program is distinc¬ 
tive. I am sure that the majority of stations in America at 
one time or another carry that type of program. 

By Mr. Carr: 

Q. There is nothing new about it? A. There is nothing 
new about “Ladies’ Choice.” 

Q. Do you have any other unique programs? A. I said it 
was not unique. 

Q. Do you have any other programs different from the 
programs that are being, or have been broadcast, or are 
being broadcast in Dallas at the present time? A. Would 
you repeat the question? 

Q. Do you have any other programs to which you wish to 
point out that are different from the programs that are 
being broadcast in Dallas at the present time other than 
those local live programs between the hours of 6 and 11 
o’clock that you have already discussed? 

Mr. Marks: What do you mean by “unique” program 
types? Do you mean program types which have not been 
carried in the past by the American radio stations, or pro¬ 
grams with reference to the time they are being car- 

430 ried, or not being carried on by other Dallas stations? 

Mr. Carr: What I am trying to find out is what pro- 
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grams are being broadcast, and will be broadcast over the 
Texas Star Broadcasting Company station, which are not Al¬ 
ready carried on existing Dallas stations. 

The Witness: Let me say this: First of all, this pro¬ 
posed program schedule is not meant to be a schedule Re¬ 
peated 52 weeks in the year. This is a typical week. For 
example, we talked in our previous testimony about the 
football games broadcast on Thursday, Friday, and Satur¬ 
day nights, which of course would not be carried during the 
summer. During such times as the programs shown on 
here would not be carried, that particular segment would 
be filled with a similar type of program serving a similar 
type of listener and similar organizations, if at all possible. 

In that connecton, please observe that this exhibit does 
not show any free political time, and yet throughout the 
testimony here we have made it clear that when a political 
campaign comes on, beginning about six weeks in advance, 
we would have a regularly scheduled segment set aside 
for free political broadcasting. 

I think I can say with complete lack of any qualifications, 
it is not offered, and it has not been offered by any Dallas sta¬ 
tion at any time. A regular political broadcast to 
431 every candidate in every way during the entire dura¬ 
tion of the political campaign has not been offered! 

By Mr. Carr: 

Q. That is only an isolated instance. I am looking at the 
regularly scheduled broadcasts. A. You mean on Exhibi" 
No. 17? 

Q. That is supposed to be typical of regular programs to 
be carried? 

Mr. Marks: Perhaps I can clarify that. Are you inter¬ 
ested in knowing whether this witness has invented any 
new types of programs unknown to the American radio 
field? Is that your question? 

Mr. Carr: That is one of my purposes. 

Mr. Marks: All right. 
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The Witness: We have not invented any new broadcasts. 
I will point out some that I think are unique, that is, to a 
degree unique. They are unique either in their format or in 
the material which they present. 

If you will give me just a minute, I will point out some 
to you. 

On Sunday afternoon, from 3:05 to 4 o’clock, we have 
scheduled a program which we call “Southwest Folk 
Music.” It is true that on this exhibit it is not possible to 
determine just from reading that title what significance it 
has as a live sustaining broadcast on a Sunday afternoon 
which would make it any different from any other 
432 program. In our private plans surrounding that par¬ 
ticular program we have contemplated not just 
another run-of-the-mill hill-billy broadcast, but what we 
have contemplated is to procure the services of any one of 
several so-called local ballad singers. I don’t want to take 
time here today to try to explain the difference between an 
ordinary hill-billy and a legitimate folk singer like Burl 
Ives. It has been our planned object in connection with that 
program, although we have not gone into any great detail 
on the exhibit, to develop a program there which would be 
somewhat similar to the type of thing that Burl Ives is do¬ 
ing on the networks, and the Lomex boys have done in con¬ 
nection with folk music. It is our desire to ferret real local 
folk music and present it in a real live sustaining feature 
on a Sunday afternoon. 

By Mr. Carr: 

Q. Do you know whether that has been done in the past? 
A. Dr. Dobie, of the University of Texas, and the efforts of 
Mr. Lomex of Columbia University did some years ago suc¬ 
ceed in digging up a Negro singer in the Louisiana Peniten¬ 
tiary. I believe it was a singer by the name of “Lead 
Belly.” He sang until he was shot by a sheriff, but other 
than that I don’t know of my own personal knowledge of it 
having been done except on a network show. 
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Q. That is a local sustaining program, I suppose, on which 
you would pay the talent for that broadcast? 

433 A. We probably would. A good number of hill-1 
billies in the Southwest are more than willing to— 

non-union, most of them—are more than willing to devote 
or donate their services to broadcasting in conection with 
their non-radio appearances. In other words, it is a trade- 
out feature where you give them a plug, or push them along 
the road to fame, and they give you their talent. Whether 
or not we would be able to secure the services of a high 
class folk singer without paying for it, I don’t know. 

Q. What other programs do you believe have a unique 
quality? A. I don’t want to hold that forth as being unique. 
There was at least one other, I thought, which held promise 
of affording some relief. 

Yes, on Monday morning, and, in fact, every week-day 
morning from 8:30 to 9 o’clock, the U. S. Army disc jockey 
recruiting show. I believe that is nothing new, but the 
U. S. Army recruiting disc jockey would be a combination 
of something new. The format of this particular program, 

I think, would be unique to an extent in that we would 
utilize the services of an individual who himself is either 
in the United States Army or has been in the United States 
Army and has secured his release. The format of the pro¬ 
gram would be this: It would be designed to appeal to the 
class of boys which the United States Army recruiting of- | 
fices tell me is the class where they receive their larg- 

434 est number of recruits. Namely, the small town boys 
and the boys of foreign-born parents in the area. 

The formula which they have hit on for radio shows in this 
connection is to offer them not too much modern, heavy, 
jump music, but to mix it up a little bit with the music of 
the type that appeals to the rural people. There is nothing 
unique about that, either, but the way we intend to present 
it is a little unusual in that the Army sergeant who would 
conduct the program would use a format including a script 
which would be written by our staff whereby he would each 
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week recount his experiences, whether fictitious or other¬ 
wise, in the particular country where he served in the 
Army. We would pick countries which the Army now has 
troops serving in, and the sergeant in charge would give 
songs on discs which would be indigenous to that area. He 
would perhaps be talking about the troops used in Japan, 
in addition to the standard English works that he would 
play, and there are many of these wacky Japanese records 
that you might have heard on the San Francisco broadcast¬ 
ing stations during the war, and by changing the formula 
each week, and visiting a different country, it would be 
something perhaps to inspire and urge the farm boys to 
travel and enlist in the United States Army. 

Q. I notice that from 6 to 6:15 each morning, and prac¬ 
tically every evening, that you have news programs. Don’t 
you think that the existing Dallas stations carry news at 
that time? 

435 A. Yes, sir; I am sure that they do. 

Mr. Marks: That is farm news? 

Mr. Carr: It is just listed as news. 

The Witness: The evening slot is news and the morning 
slot is farm news. 

By Mr. Carr: 

Q. Most all of the stations carry their farm news in a 
morning broadcast? A. I would say it is within 10 min¬ 
utes each way, and I am sure that they do. 

Q. Do you think that in a period of 6 to 6:15 each morn¬ 
ing, 7 to 7:15, which is farm news and weather news and 
market, and at 12:15 to 12:30, farm news and markets, that 
is sufficient time devoted to the agricultural interests in the 
Dallas area? A. Well, percentagewise, there is a farm and 
home program to which your attention should be invited. 
Farm and home from 7:05 to 7:15, is across the board. 

Q. That is all, is it? That is 7:05 to 7:15? A. p. m. The 
percentage figures are about 6 to 7 percent, as I recall, which 
is a fair figure, I would say, and extremely rare with the 
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other stations in the South even though those stations re¬ 
gard themselves as farm stations. 

Q. Do you propose to have a farm editor and direc- 
436 tor? A. Yes, sir. 


# • • • 


• # 






* 


Q. Do you know whether or not in your experience in the 
Dallas area the network stations there broadcast locajl 
public service programs of distinct public interest? A. I 
think of sometimes when those distinct programs were 
commercially sponsored. 

**•**•*••* 

437 Q. You do not have any idea how often that hap¬ 
pens, do you? A. No, sir. As I recall during thi 

State Fair I am sure that one or more of the network sta-t 
tions probably canceled a program or programs to carry 
some feature. I couldn’t say from my own experience. 

Q. Don’t you imagine that the station that is owned by 
the City of Dallas would carry the public service programs 
that were of paramount interest to that city? A. Not neces-| 
saxily. 

#•••••#••• 

1 

i 

Q. Are you satisfied that all of these regularly scheduled 
public service civic programs that you have listed here are 
of the organizations, themselves? That they are capable of 
programming and putting on the air each week the program 
that has been designated for them? A. Yes, I believe that 
that was discussed thoroughly. 

Q. Did you discuss it with just one person, or what fur¬ 
ther investigation did you make to determine what program 
talent was available for those programs? A. In gen- 

438 eral, I discussed it with all of the officers of the or¬ 
ganization. I took their word for it. If they said 

they had adequate talent, I took their word for it. How¬ 
ever, in that connection I invite attention to the fact that 
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we made provision in our staffing for a community service 
director and also a professional script writer who will do 
nothing but assist the public service organizations. Some 
of these organizations, of course, would like to utilize a 
format other than a straight talk. In such instances, natu¬ 
rally before I would have asked them to commit themselves 
to a regular service at such and such a time, at such a day, 
we did determine the availability of adequate talent and 
materials as well as the ability to carry on these programs 
on a regular basis. As a matter of fact, a good many more 
organizations were interviewed than I have indicated here. 
In some instances there was never a case where they didn’t 
want to make use of the service, but they either felt that 
they utilized a national outlet for material—for example, the 
American Legion will not have to be approached by any¬ 
body. They have a standing policy to utilize every outlet 
they can, and as often as they can use it. When they run 
out of national material they fall back on the shoulders of 
the local organizations. There are other organizations sim¬ 
ilar to that that due to the fact that they didn’t have any 
members in their local organizations who can handle broad¬ 
casts through their local organizations, they feel that 
439 they can now handle it through their national organ¬ 
izations. 

Q. Have you satisfied yourself in a two-day investigation 
that all of these programs can be broadcast if time is 
available for all of them? A. Yes, I did. It was a little 
more than two days. Those days were 18 and 20-hour days. 

Mr. Marks: How about the previous visit in June? 

Mr. Carr: I am asking the witness. 

The Witness: I don’t mean to be led, but I also did dis¬ 
cuss this matter once before. I won’t say that I have dis¬ 
cussed it with these specific organizations that I have listed 
here on the previous visit, but during the previous visit, and 
the last visit in January of this year, I definitely ascer¬ 
tained both the availability of the organization as to talent, 
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and the availability of ample material to justify a regu 
service. 


440 Cross-examination 

By Mr. Doty: 


442 Q. Correct me if I am wrong, but I believe that the 
Southern Methodist University is in Dallas? A. Yes. 

Q. Did you contact them at all? A. Yes, sir. 

Q. Did they indicate an interest in the programs? A. I 
said that I contacted only the director of Southern Method¬ 
ist University’s well known chorus, glee club, and, frankly, 
they were not in a position to commit themselves. First of 
all, because of the matter of royalties on music and sec¬ 
ondly, because of the university, itself. It had not adopted a 
formal policy, but it had indicated that they were going to 
cease demanding that the leader of the group utilize his 
spare time to produce radio shows. They felt that it whs 
too much of a demand on the director of the glee club. 

Q. In your practical experience in radio, and in yoikr 
studies, do you find, or did you find, the University to be a 
good source of programming? A. Yes, it is an excellent 
source. 


610 John Creutz 

was thereupon called as a witness on behalf of Texas Star 
Broadcasting Company, and, having been first duly swonji, 
testified as follows: 

Direct Examination 




630 


There are three cross-hatched areas on this map 
The section which is cross-hatched in vertical line 
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is the area throughout which Durant would lose primary 
service should the proposed Dallas station operate and 
maintain a low enough value of signal in the null so that in 
this area there is no interference section between the Dallas 
.5 millivolt per meter contour and the Durant .5 millivolt 
per meter contour. 

Q. Mr. Creutz, is that area which is covered by the verti¬ 
cal lines showing such interference area located inside Texas 
or inside Oklahoma? A. It is located in Texas. 

631 Q. And in what trading area, according to trading 
area maps, is it located? A. The Dallas trading area. 

• •*••*••*• 

632 Q. The proposed operation in Dallas, where it 
would interference inside Texas with the signal from 

KSEO would merely supplant a Dallas signal for that pres¬ 
ently being received from Durant; is that correct? A. In 
general, that would be entirely true. We have a rather ex¬ 
ceptional case here. That would be true in this case if the 
Tulsa application is not granted. There would be no area 
at all that lost a primary service. 

Each of these interference areas would have just as many 
primary services as they have now. Throughout the area 
in which the Durant signal received interference the new 
Dallas station would provide a new primary service which 
would be a more intense—that is, a stronger signal, than 
that which was formerly provided by the Durant station. 

Q. And is that area about which you are now speaking 
closer to Dallas than it is to Durant? A. Yes, it is closer to 
Dallas. 

Q. And in the Dallas trading territory? A. That is right. 

634 Q. Mr. Creutz, in connection with figure 20, of Ex¬ 
hibit 26, regardless of the location of the .5 millivolt 
per meter contour of KSEO, in Durant, Okla., would the 
area reflected as interference-free on figure 20 continue to 




105 


remain interference-free for KSEO if the Dallas applicant is 
granted a permit to construct the station? A. It will be sub¬ 
stantially that. There is no set of circumstances which coujld 
move the—let us put it this way: If the Durant station ha^ a 
.5 millivolt signal at a greater distance than shown on the 
map, there is no set of circumstances which could advance 
that interference area in towards Dallas by more than one 
mile. And there is no set of circumstances which could 
push it back to Durant by more than one mile, or probably 
about two miles in there. That is, the Durant station, und^r 
no conceivable set of circumstances, would have a signal of 
one millivolt in that area. And the two Dallas contours 
shown here are the .5 millivolt contour and a contour that 
varies from 1 to 1.5 millivolts, as marked over here on the 
righthand side of the map. 

• •»••••••• 

638 Q. In addition to the service of local stations in the 
area, or the smaller towns that you mentioned, does 
this area receive all the network services, daytime 

639 A. Yes, it does. 

Mr. Doty: You mean, the services of all networks? 
Mr. Hofheinz: Of all networks. Excuse me. 

The Witness: Yes. 

I 

643 Q. Mr. Creutz, I have marked for identification 
and handed to you Texas Star Exhibit No. 27. I will 
ask you to state for the record what Texas Star Exhibit No. 
27 purports to show. A. This is a trade area map, a Rand- 
McNally trade area map. In photostating, some of these 
boundaries did not show up very well. It shows the Dallas 
trade area. 

In the center of the map, you will see the large words 
“Dallas trade area,” with arrows pointing over to a line 
over here in Upshur County to the right, for which the orig¬ 
inal map had a blank line, and in which I tried to shade 
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in a wider line. The shading did not show up very well in 
the photostating. 

This black line coming down here to the south, down 
into Angelina County, and then heading over westward 
across the map, and from Upshur County going up north, 
covering Pushmatah County in Oklahoma, and then swing¬ 
ing over west again, including small portions of Oklahoma, 
is the major Dallas trading area. The more concentrated 
Dallas trading area is also shown in here right under the 
contour shown on the map. 

You will see in smaller print the words “Dallas Trade 
Area” with a couple of arrows pointing over to Hop- 
644 kins County to the right, just beyond the words Sul¬ 
phur Springs and over on the left, over in Denton 
County. This trading area extends up north of Dallas and a 
little ways south. It is the major and minor trading areas 
shown by Rand-McNally. 

On this map we also show Durant up in Bryant County, 
Oklahoma, and the computed .5 millivolt per meter con¬ 
tour of KSEO as shown on page 20 of the former exhibit, 
and also the area throughout which KSEO received in¬ 
terference. 

As we pointed out before, this falls in Collin County prin¬ 
cipally. The county seat of Collin County is McKinney, 
where we have radio station KMAE, serving Collin County. 
Over to the east we have Denton County. Denton is the 
county seat. At Denton we have KDNT. A small portion 
of the interference area falls in Hunt County. And at Green¬ 
ville we have station KGVL. The area extends northward 
up to Fannin County. Fannin County is between the inter¬ 
ference area of Durant and that of the proposed station. 
The county seat of Fannin County is Bonham. At Bonham 
we have station KFYN. 

Just west of Bonham and again between Durant and its 
interference area is Grayson County. Here we have KRRV, 
at Sherman. As I mentioned before, all these stations pro¬ 
vide service throughout all of this interference area. 
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Q. Is the area in which such daytime interference coijild 
occur approximately, we will say, in the center of the miitor 
Dallas trading center or area? A. It is pretty wpll 
645 centered in there. 

- Q. Was Texas Star Exhibit 27 prepared by you or 

under your direction? A. It was. 

Q. Is it true and correct? A. I believe that it is. 

Mr. Hofheinz: We offer Texas Star Exhibit No. 27. 

The Presiding Officer: Are there any objections? 

(No response.) 

The Presiding Officer: The exhibit is admitted. 


Cross-examination 

By Mr. Carr: I 

648 Q. Do the patterns which you propose serve th^ 
basic trade area of Dallas both day and night, or 

either day and night? 

Mr. Hofheinz: Now, Mr. Examiner, there is no issue iijL 
this proceeding as to whether or not the proposed servic^ 
reaches the basic trading territory of Dallas. The only 
purpose of the exhibit showing the interference areas was 
to show where their ties were. There is no requirement^ 
under the issues requiring the service to a full trading area. 
If that were true, there are few stations in Dallas that would 
qualify. 

Mr. Carr: He has shown, Mr. Examiner, on Exhibit 27 
that the interference area to the Durant, Okla., stations falls 1 
within the basic Dallas trade area. I would like to state in 
conjunction with that exhibit the contours proposed 

649 by the Dallas station, to see where they fall with 
respect to the basic trade area. 

He has raised the question in producing this exhibit. 

Mr. Hofheinz: There is no such provision in the issues, 
Mr. Examiner. There is no such requirement on the part 
of the Commission. There never has been such a require- 
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ment. The only purpose of the introduction of this exhibit 
is to show where the ties belong to the area to which there 
could conceivably be some interference, daytime, to a local 
station in Durant, Okla., operating 250 watts daytime only. 

If he wants the information with reference to Dallas 
County, or to the metropolitan district of Dallas proper, 
that is another factor. But if he wants to get trading area 
serviced by radio stations, the Commission might just as 
well put everybody out of business. 

Mr. Carr: If Mr. Hofheinz believes that the basic trade 
area of Dallas is not important, then I move that the Texas 
Star Exhibit No. 27 be stricken from the record. If it is 
important in one respect it is important in another. 

Mr. Hofheinz: It is important for the purpose for which 
it was introduced, Mr. Examiner, but not for such extrane¬ 
ous purposes as proposed by counsel. 

The Presiding Officer: As long as that question has been 
raised, I believe I will let him answer, in the face of that 
exhibit. I am going to overrule that objection. 

650 Mr. Hofheinz: Exception. 

The Witness: What was the question, please? 

The Presiding Officer: The reporter will read back the 
question. 

Mr. James: Mr. Examiner, let me make one statement, if 
I may. 

If Mr. Carr feels that this is important information for 
the Commission why doesn’t he furnish it to the Commis¬ 
sion? Unless it is part of the issues to be made in this 
hearing, this applicant is not called upon to furnish it to the 
Commission. Now, we are willing to give the Commission 
full and complete information. If the Commission counsel 
and the engineers feel it is desirable naturally we will 
furnish it. 

Mr. Carr: I have not asked for that. 

The Presiding Officer: Then I think perhaps the alterna¬ 
tive might be desirable, to strike out Exhibit 27. And we 
will just get out of this discussion of trade areas. 
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There is no point in getting into trade areas for one 
purpose and not another. 

Mr. Hofheinz: Now, Mr. Examiner, Exhibit 27 was intro¬ 
duced for a different purpose altogether. It was to show 
the interference areas and the ties that exist in those are^s. 
KTRH has never taken it into consideration in their exist¬ 
ing pattern in that station. I know of no station that hhs 
confined its operations exclusively to a trading terri- 

651 tory, either basic or minor, of the city in which they 
operate. And accordingly, it could not conceivably 

be an issue. 

But here, where the ties exist for the people that would 
have one service supplanted from one community or frojn 
one station in lieu of the service they now get from another 
station, the Commission very properly should want to in¬ 
quire and want to know if the supplanted service comes frotn 
a community with which they have normal, natural ties, or if 
the old service comes from a community that they are morie 
closely tied to. 

Mr. James: Mr. Examiner, may I add one further thint 
to what Mr. Hofheinz has said f 

KTRH has operated for quite a few years before they 
became conscious of the fact that they were not serving their 
trade area. Now, they all of a sudden have become vert 
much concerned about what is the Houston trade area, and 
while the Commission may not in the past have issued any 
orders to them to serve that area, I do not understand that 
the Commission has ever ordered KTRH to serve th^ 
Houston trade area. 

Now, if the Commission is going to get into this they 
might put something into the Standards and the issues. 
Now, Mr. Hofheinz has said something of the area, what it 
purports to show, and what it was intended to furnish to 
the Commission. 

The Presiding Officer: Have you anything further to 
say on this, Mr. Carr? 

652 Mr. Carr: All I have to say is that this question 
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has consistently come up in previous hearings, in applica¬ 
tions for class II assignments, regional assignments, and 
in PM hearings, I think the Commission has demanded 
that the basic retail trade area to be served by the FM sta¬ 
tion be shown. I think it is pertinent here, if this exhibit 
is to stay. 

Mr. Hofheinz: To what issue does it refer, Mr. Carr? 

Mr. Carr: I think it is pertinent here if this Exhibit No. 
27 is to stay, that we know to what extent the basic Dallas 
trade area is to be served by this proposed operation at 
Dallas. If that is not pertinent then this exhibit here is not 
pertinent. 

Mr. Hofheinz: Mr. Examiner, counsel now seeks to inter¬ 
pose a proposition which in our judgment is not covered by 
any of the issues, and I would like to ask Mr. Carr if he can 
direct the attention of the Examiner to the particular issue 
to which his objection now applies. 

The Presiding Officer: What is your position on that, 
Mr. Doty? 

Mr. Doty: I accord with your initial ruling. The exhibit 
is in, and I think the witness should be permitted to answer 
this further question. 

The Presiding Officer: We have an issue on areas and 
populations. Now, if we do not consider trade areas in 
connection with areas lost, we certainly should not consider 
them in connection with areas gained. It should be 
653 either one way or the other. 

I am going to overrule the objection and ask the 
witness to answer. We cannot have it both ways. 

The Witness: I have forgotten the question. I am going 
to ask him what the question was. 

Will you read back the question? 

The Presiding Officer: Will you read back the question? 

(Question read.) 

The Witness: Just the most densely populated portions. 

• ••••••••• 


Ill 


665 


Cross-examination 


L 


By Mr. Doty: 


Q. I believe you testified that there would be some area} 
that receive additional primary service in the daytime, areab 
which do not now receive any primary service. Could you 
tell me how many people would receive primary service fo|r 
the first time as a result of the proposed operation 

666 here ? A. I do not believe I testified on that. Ther^ 
is no such area. 

Q. Then there is no such area which does not present! 
receive primary service that would receive primary servic 
as a result of this application? A. That is right, based oh 
the computations as shown here. 

Q. In one of the pages of Exhibit 26, page 13, I notice 
that no one station serves 100 percent of the new service 
area, but I take it from your answer just now that— A. 
That is right. Part of it is served by one station or another. 

Q. I see. Can you tell me what stations provide primary! 
service to the City of Dallas, day and night? A. Yes, I 
think I can. During daytime hours, a primary service would' 
be furnished to Dallas by the Dallas stations; that is WFAA, 
KSKY, KIXL, KRLD. It also would be provided by' 
WBAP, a Fort Worth station. A pretty satisfactory degree 
of service would be provided by some of the other Fort 
Worth stations, such as KCNC, KWBC. Primary service 
would be provided to Dallas by Oak Califf, KOAK. A serv¬ 
ice would be provided throughout most of the city by KFJZ 
at Fort Worth. KXOL would provide some service, but 
not as much service as the other Fort Worth stations did. 
It probably would not be satisfactory. I am talking 

667 about daytime. It would provide a service through¬ 
out the major portion of Dallas. 

Q. Did you include the business district in that answer? 
A. In the noiser portions of the business district, probably 
not. In the rural areas, it would. I mean, in the— 
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Q. Residential? A. In the residential areas, it would. 
In some of the noiser business districts it certainly would 
not. 

Q. I believe you mentioned the term “fairly satisfactory 
service” in connection with one or more of the stations. 
What do you mean by that? A. Let us put that in slightly 
different terms. In the noisy industrial and business areas 
it probably would not. However, in the residential areas, 
particularly where there are houses rather than apartments, 
it would. I do not think there would be a primary service 
in either of the cities from any outside station; that is, out¬ 
side of Fort Worth or Dallas. That includes, of course, 
providing a service in the sense of providing a satisfactory 
service, the station of Oak Cliff, which is a suburb of Dallas. 

Q. Had you finished your answer? A. I believe that 
finishes it ; yes, sir. 

• *••••••*• 

684 Redirect Examination 

By Mr. Hofheinz: 

• ••••••••• 

688 Q. Mr. Creutz, is there any doubt in your mind as 
to the ability of the proposed array for Dallas, Texas, 
to work within the limits and in accordance with the predic¬ 
tions which you have made in your testimony and by the 
exhibits entered here iif this record? A. No. 

Q. Has it been designed in accordance with the Standards 
of Good Engineering Practice of the F.C.C.? A. I was just 
trying to think what all those standards are with reference 
to that. I know that there are not very many specific stand¬ 
ards there except from the standpoint of ground system, 
which I believe is adequate. 

Q. There is no limitation on towers anywhere in the 
Standards—height of towers? A. And r.m.s., which is 
adequate. I believe we met all of those. 

• ••••••••• 
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698 


Direct Examination 


By Mr. Hofheinz: 

Q. Mr. Creutz, in the course of the hearing yesterday lit 
was suggested that you prepare a map showing the contours 
plotted upon the Dallas metropolitan district and the Foi*t 
Worth metropolitan district. Have you, since the conclu¬ 
sion of the hearing yesterday evening at 5 o’clock, prepared 
a map, superimposing those contours on the Dallas metro¬ 
politan district as reflected by the census count in the 194j0 
Census map ? A. I have. 

Q. I ask you to examine what has been marked for identi¬ 
fication Texas Star Exhibit 28, and ask you to whether otr 
not that correctly reflects the contours? A. This is the 
census report, Volume I, Number of Inhabitants, 1940, pages 
1070 and 1071, showing maps of the Dallas metropolitan 
area and the Fort Worth metropolitan area. On these map^ 
are shown the half millivolt day, two millivolt day, 25 milli 
volt day, the 9.3 millivolt night and the 25 millivolt nigh 
contours of the proposed new Dallas station. Th 
699 Dallas and Fort Worth are separate metropolita: 
areas. They are two maps here. 

Q. Are Exhibits 28 and 29 true and correct? A. TheyareJ 

Mr. Hofheinz: We offer Exhibits 28 and 29. 

The Presiding Officer: Is there any objection? 

If not, Exhibits 28 and 29 are received in evidence. 


Q. Have you made a study of the population laying within 
the contours reflected on Exhibit 28? A. I have. 

Q. Will you read for the record the populations occurring 
within those areas? A. Treating the Dallas metropolitan 
area first, the Dallas metropolitan area is shown by the cen¬ 
sus as having a population of 376,548 in an area of 549.8 
square miles. The 25 millivolt day contour covers 343,284 
people in the Dallas metropolitan area, or 91 percent. It 
covers 307 square miles, 55.7 percent. The 2 millivolt day, 
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356,256 people; 94.5 percent of the population. It is 447 
square miles, and includes 81 percent of the area. The half 
millivolt day, 362,096 people; 96.3 percent of the popu- 

700 lation; 506 square miles, 92 percent of the population. 
Twenty-five millivolt night, 322,014 people, 82.2 per¬ 
cent ; 195 square miles, 35.4 percent. 

The 9.3 millivolts night, 359,439 people, 95.5 percent; 374 
square miles, 68.8 percent of the area. 

All of those figures refer to the Dallas metropolitan area. 

Q. Have you made similar calculations as to populations 
lying within Texas Star Exhibit 29 regarding the Fort 
Worth population? 

The Presiding Officer: Does all of the City of Dallas 
properly lay within the nighttime interference-free contour? 

The Witness: Yes. 

Within the Fort Worth metropolitan area, the census lists 
207,667 people, and 287.3 square miles. The 25 millivolt day 
contour includes 29,667 people, 14.6 percent, or 32.2 square 
miles, which is 11.2 percent of the area. The 2 millivolt day 
includes 191,632 people, or 92.6 percent of the population, 
172 square miles, or 60 percent of the area. The half milli¬ 
volt day covers 194,681 people, or 94 percent of the popula¬ 
tion. It covers 233 square miles, or 81.1 percent of the area. 
The 25 millivolt night contour covers 161,695 people, or 80.5 
percent of the population. It covers 136 square miles, which 
is 47.4 percent of the area. The 9.3 millivolts per meter 
contour covers 203,850 people, which is 98.2 percent of the 
area. It covers 229 square miles, which is 79.8 per- 

701 cent of the area. 

The Presiding Officer: The first was the popula¬ 
tion, was it not? 

The Witness: The numbers in the thousands was the 
population. 

The Presiding Officer: You said area. 

The Witness: The 9.3 millivolts per meter night contour 
covers 203,850 people, or 98.2 percent of the population of 
the Fort Worth metropolitan area is covered at night. The 
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area covered is 229 square miles, or 79.8 percent of the area. 
The population percentage as usual is very much higheir 
than the area percentage. 

• ••••••••* 

781 Glen D. Gillett 

was thereupon recalled as a witness on behalf of Station 
KSEO, and, having been previously sworn, was examined 
and testified as follows: 

I 

• ••*•*••• J 

786 Cross-examination 

By Mr. Marks: 

• • • • • • • • • • 

791 Mr. Marks: I propose to follow this up by showing 
that the Durant station does not program for any 

area beyond what it has reflected in its original engineering 
application, and, therefore, there is no materiality in the 
event that a greater interference area would result. 

Mr. Doty: If an area is being served by a station and it 
can be shown, then the Commission must consider interfer¬ 
ence to that existing interference area. 

Mr. Marks: I have no objection to the commission con¬ 
sidering it, but in the Examiner’s determination of whether 
that interference is material he should be apprised of what 
the original application intended to serve and what 

792 program service is being rendered to that area by 
KSEO. 

I 

• ••••••••• 

I 

797 Q. Mr. Gillett, during the recess did you have an 
opportunity to determine the boundaries of Bryan 
County? A. Yes, they extend from about 10 miles west of 
the transmitter to 28 or 29 miles, for the most part, to the 
east. 

Q. Now, referring to your appendix No. 10, will you state 
whether all of Bryan County will lie within the area which 


116 


does not receive interference, according to your calcula¬ 
tions? A. From Texas Star, operating as proposed? 

Q. Yes. A. None of Bryan County would receive—the 
signal received within any of Bryan County would not be 
interfered with by the proposed Texas Star operation. 

Q. Now, refer to appendix 11, and answer on the same 
basis. A. It is still true, as far as Bryan County is 
concerned. 


799 Mr. Carr: I now move to strike all testimony and 
questions relating to the application originally filed 

800 with Durant, Okla. I think it has been clearly demon¬ 
strated that it is immaterial to this case. This case 

is concerned with the area served by an existing station, not 
by any application which the engineering contours are re¬ 
quired to be shown. 

Mr. Marks: Mr. Examiner, in that connection I refer 
you to issue 2, in the Texas Star file. 

Mr. Doty: I agree with brother Carr. 

The Presiding Officer: The motion is granted. I cannot 
see that that is material in this case. 

Mr. Marks: Then I make an offer of proof, pursuant to 
the issue No. 2, with regard to the program service and the 
engineering service proposed by the Durant applicant, and 
further ask under that offer of proof that you take judicial 
notice of the program representations made by the Demo¬ 
crat Printing Company in its original application, Docket 
7790. Had I been permitted to continue with this line of 
examination, I would have shown that in its original appli¬ 
cation to the Commission the Democrat Printing Company 
represented to the Commission that it proposed to serve 
Durant and the immediate area of Bryan County, and that 
there would be no loss of service. 

As Mr. Gillett has testified to, on the basis of the Com¬ 
mission’s soil map, or on the basis of the calculations of the 
measurements which have been introduced in evidence. That' 
is indicated. 
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801 The Presiding Officer: I will overrule your motion 
to take judicial notice of those facts, but your motion 

will appear on the record. 

Mr. Marks: I would like to note that KSEO has not 
offered nor does it propose to offer testimony with regard 
to the program service which is directly in issue here with 
respect to the area of interference. Had they introduced 
such testimony, under the offer of proof, I proposed to point 
out that Station KSEO does not now, nor has it in the past ? 
programmed for the area which might be subjected to inter T 
ference, either on the basis of Exhibit 26 or on the basis of 
KSEO Exhibit No. 6. 

• •••••••• J 

Cross-examination 

By Mr. Doty: 

Q. Can you tell us what primary services are available 
to the interference areas shown on appendix 10 of KSEO 
Exhibit No. 6? A. WFAA-WBAP, when operating on 570 
kc, renders service to this area in the daytime, but does not 
render interference-free service at night. 

Q. Will there be interference in this area at night, 

802 then? A. No, I beg your pardon. I will limit my 
answer to the day. 

WFAA-WBAP, when operating as 50 kilowatts on 800- 
something renders good service to this area. I think all the 
regional stations render good service— 

The Presiding Officer: Do you mean primary service? 

The Witness: Yes, I mean primary service. KFDM 
would render rural service over most of this area. KROD 
will render service over most of the area. 

The Presiding Officer: In each case this means primary, 
does it not? 

The Witness: Yes. 

WFAA, as I have said, and WRRR, WFJZ from Fort 
Worth will render service, and KCUL, which has a c.p. but 
which is not under construction as vet, will render service 
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to much of the area, and KWFT on 620 at Wichita Falls, 
Texas, will serve most of the area, and KFDX, which has a 
c.p., to operate at 5,000 watts on 990 will also serve most 
of this area. 

The Presiding Officer: That is day and night for those 
stations ? 

The Witness: There is no question of nighttime service 
involved. 

By Mr. Doty: 

Q. Will you look at appendix 11 and tell me if those 
stations serve the interference area pictured there? 

803 A. Perhaps I misunderstood you. 

Q. I meant to say appendix 10, initially. A. Cer¬ 
tainly those all service, and I think all of those serve—I 
think practically all of those serve the area. 

Q. Are there any stations in addition to those you named? 
A. I think Shreveport, KWKH at Shreveport, with 50,000 
watts, unlimited, would also serve most of the area. 

Mr. Doty: I have no further questions. 

By Mr. Marks: 

Q. Will you tell us whether KRRV at Sherman provides 
service to that area? A. Yes, it will provide service to 
that area. 

Q. Is Sherman a county seat of Grayson County, imme¬ 
diately beneath Bryan County? 

Mr. Doty: If you know? 

By Mr. Marks: 

Q. If you know. A. I do not know. I have the United 
States Geological Survey map here which indicates that 
Sherman is located in Grayson County. It does not indicate 
whether it is the county seat or not. 

Q. Will Station KFYN at Bonham serve that area? A. I 
will have to find Fanning County. 

804 Q. It is immediately south of Bryan County. A. I 
have found it. 
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It has a c.p. 250 day on 1420. 

Q. Do you know whether Bonham is the county seat of 
Fannin County? A. No. 

Q. Would Station KMAE at McKinney, which is in Colliiji 
County, serve that area? A. That again is a c.p. Do yob 
mean if it were operating would it serve? 

Q. That is right. A. It is on 1600 kc, with 500 watts 
power daytime. I think it could serve most of that area. 

Q. Do you know whether McKinney is the county sea 
of Collin County? A. No. 

Q. Would it also pertain to KDNT in Denton, which is thq 
county seat of Denton County, would that serve that area 
A. Part of it only. It operates at 250 watts on 1450 kc, an 
it would serve perhaps two-thirds of the area that woul 
receive interference. 

Q. Would KGVL at Greenville in Hunt County to the 
east of Collin County serve that area? A. It would undoubt¬ 
edly serve the entire area that would receive interference. 

Q. Do you know whether Greenville is the county 
805 seat of Hunt County? A. No. 

Mr. Marks: That is all. 


806 Mr. Marks: As rebuttal, Mr. Examiner, I am not 
going to present this testimony in view of your previ¬ 
ous ruling, but we would like to make an offer of proof that 
Mr. John Stephen monitored the programs of Station 
KSEO of Durant, Okla., for a period of five days, starting 
on January 21 and recorded programs broadcast over the 
station during the time. Had he been permitted to testify 
he would have shown that the service rendered by Station 
KSEO was directed to Durant and Bryan County, and that 
the program service was not directed to any part of the area 
which is claimed on appendix 11 of KSEO Exhibit No. 6 as 
being interfered with. 

That, by the way, is January 20, instead of January 21. 

The Presiding Officer: What do you mean by direct, Mr. 
Marks? 
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Mr. Marks: The type of the program, origin of the pro¬ 
gram, the news content of the program, the origin of the 
public service organizations, the locale of any non-commer¬ 
cial spot announcements, the advertisements put on by the 
merchants were all from Durant or Bryan County rather 
than the area claimed in the interference shown on appendix 
11 of KSEO Exhibit No. 6. The word “direction’’ in the 
statement referred to that. 

Further, I have been able to testify that in no instance 
did any program presented during that period 
807 originate in Texas. 

The Presiding Officer: Very well. 


EXHIBITS. 

859 Texas Star Exhibit 4 

ECONOMIC STATISTICS—DALLAS AREA 

Dallas is the county seat of Dallas County, Texas. It is 
the wholesale, jobbing, and distribution center of the South¬ 
west. It is Division Headquarters for Western Union Tele¬ 
graph in 8 states, and the 4th largest telegraph headquar¬ 
ters in the United States. 

Dallas is the headquarters of the Eleventh Federal Re¬ 
serve District, and is the fourth insurance center in Amer¬ 
ica. It is the administrative center for petroleum resources 
of Texas and the Southwest. 

The growth of the City and Area is reflected by the fol¬ 
lowing comparison of the 1940 U. S. Census Reports with 
the 1947 estimates: 

TJ. S. Census Estimate • 
1940 1947 

City of Dallas 294,734 466,300 

Dallas County 398,564 583,546 


Estimated as of January 1, 1947, by Sales Management and Texas Almanac, 1947. 




Principal municipalities included in the Dallas Trade 


area are: 

Corsicana 

Dennison 

Denton 

Tyler 


Greenville 

Paris 

Sherman 

Terrell 


The following figures on ownership of radio receivers are 
taken from Radio Families — USA, 1946, (Broadcast Meas¬ 
urement Bureau). 

No. of 

Total Families Radio Families % Radios 

Dallas County 141,630 128,720 90.9 

860 BUSINESS AND ECONOMIC ANALYSIS OF 
THE DALLAS MARKET * 

Total 


Index 1945 1946 

Bank Deposits_ $902,892,083 $988,302,000 

Taxable Values_ 371,175,410 379,131,836 

Total Land Values_ 670,000,000 689,330,636 

Income _ 666,000,000 645,618,006 

Retail Sales_ 293,572,000 425,163,000 

Wholesale Sales_ 911,071,000 1,161,323,000 

Auto Registrations_ 126,737 147,427 


Principal Industries: 

Cotton marketing Machine shop products 

Farm machinery Aircraft production 

Automobile assembly Oil Well machinery 

Cement Food processing 

Furniture Beverages 

Leather and Saddlery Cottonseed products 

Baking products Flour mills 

• Statistics for sales from Sales Management, 1946, 1947: others from Texas Al¬ 
manac, 1947. 
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The Bureau of Labor Statistics Estimate for June, 1945, 
shows 195,000 Dallas County wage earners, and a total 
monthly payroll of $24,375,000. 

The following statement is quoted from the Texas Al¬ 
manac and State Industrial Guide, 1946, p. 438: 

“. . . principal commercial, jobbing, and wholesaling, 
retailing, financial center of Southwest. Inland cotton 
market, headquarters of several major oil companies and 
oil well machinery concerns. Ranking farm implement 
machinery distributing point. More than 10,000 acres 
reclaimed for industrial and agricultural enterprise in 
Trinity Valley, part of which is in the heart of the city.” 

861 Texas Star Exhibit No. 5 

NEW AND ADDITIONAL SERVICE 
Dallas is now served by the following standard broadcast 


stations: 



Network. 

Call 

Frequency 

Power 

Affiliation 

WFAA 

(570 kc 

( 5,000 w(DA-N) 

(ABC 


(820 kc 

(50,000 w 

(NBC 

KRLD 

1080 kc 

50,000 w 

CBS 

WRR 

1310 kc 

5,000 w (DA-N) 

MBS 

KSKY 

660 kc 

1,000 wD 

-- 

KIXL 

1040 kc 

1,000 wW 



Applicant will program the proposed station so that it 
will render a distinct, added, and special service to the 
community. This it proposes to do in at least two ways: 

I. The addition of a new facility affording a balanced 
program service to the Dallas area, with emphasis 
on more programs of the type presently being neg¬ 
lected. 

II. Application of a programming principle which will 
afford a wider selection if programs to the individual 
listener. 
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With reference to I above, it is applicant’s intention to 
present a balanced program structure. However, empha¬ 
sis will be placed upon three types of programs which ^n 
the opinion of applicant offer great opportunity to an inde¬ 
pendent regional station with no network commitments: 

(1) Local News Coverage: ! 

Applicant proposes a local news service unequalled by 
any existing Dallas station. Although applicant proposes 
the use of a wire service for the bulk of its national news, 
it is felt that public interest in the Dallas area can best be 
served by covering local news with local reporters, ip 
many instances direct from the scene of the news. Appli¬ 
cant has determined through the experience of its partners 
in operating KTHT, Houston, that tremendous interest i$ 
generated by covering local events with local reporters. 

Applicant will not sanction local editorial reporting* 
The presentation of controversial issues will be confined 
to forum discussions at comparable hours, between repre¬ 
sentatives of all views. 

862 As a means to the end of adequate presentation of 
local news, it is applicant’s purpose to designate as 
local news editor the senior staff announcer with the requi¬ 
site experience. It will be the duty of the local news editor 
to collect, prepare local news for broadcast, to arrange for 
on-the-spot news coverage, and to serve as a clearing house 
for local news agencies. 

(2) Local Live-Talent Programs: \ 

It is applicant’s intention to establish a station which 
will be a local institution, interested in the life of the 
community. 

As a means to establishing itself as a voice in the com- j 
munity, and as an independent source of the local view¬ 
point, applicant proposes to devote its facilities to local 
self-expression and talent. It is submitted that there is a 
need for discussion programs other than those presented 
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by the networks. It is therefore applicant’s stated policy 
to develop forum broadcasts at the community level. 

(3) Public Service Programming: 

Applicant has stressed its intention to operate the pro¬ 
posed station in the public interest, and particularly to 
improve upon the existing radio service in Dallas by ren¬ 
dering more and better local interest and public service 
programs. 

In so doing, applicant recognizes that more is called 
for than the mere offer of free time to the civic, religious, 
educational and other organizations which can utilize radio 
in the attainment of their objectives. Properly and ade¬ 
quately to render a service to these agencies, applicant 
proposes: 

(a) To offer time at a desirable listening hour, from the 
viewpoint and purpose of the civic organization. 

(b) Competent supervision and assistance by the radio 
station to assure that a good program is put on dur¬ 
ing the time which was made available. 

To accomplish the first of these purposes, it will be 
applicant’s policy to carry a reasonable percentage of 
public service programs during good listening hours. Ob¬ 
viously there will be public organizations who can best use 
particular hours, depending on the type of program, the 
cross-section of listeners to whom they wish to appeal, 
etc. After a preliminary analysis of the program and its 
objectives with the cooperation of the station’s community 
services directed, the best listening hours will be made 
freely available as necessary, on a rotating share-and- 
share alike basis. 

863 To assure the presentation of listenable and credit¬ 
able programs by the public organization to which 
time is given, it will be applicant’s policy to provide com¬ 
petent program-production personnel to assist in the prepa¬ 
ration of the broadcasts. This will extend from a com- 
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munity services program directed, to writers, announcers, 
and any other artists of the station staff whose abilities 
can contribute to the effectiveness of the public service 
program. It is applicant’s belief that by thus making pro¬ 
vision for professional cooperation, the value of the pro¬ 
gram time to the local organization can be greatly in¬ 
creased. 


II. Community Diversification of Programming: 

In addition to the provision of a new source of balanced 
program service to Dallas, applicant proposes an innova¬ 
tion in its programming policy which will afford a wider 
selection of program types to the listener. 

Applicant proposes to schedule its programs throughout 
the broadcast day so as to offer at any one time of day la- 
program of contrasting type to that prevailing on the 
remainder of the stations in Dallas. 

By this policy of diversified programming, any listener 
will always be assured of finding at least one different 
kind of program on his dial. An opportunity will be af¬ 
forded the applicant to render a distinct public service by 
the presentation of music during the network drama pe¬ 
riods in the morning and afternoon over the Dallas network 
affiliates, by the opposite scheduling of serious music during 
a portion of the listening hours when dance bands rule 
the air over stations, etc. 


1 
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865 


General Plans 


Texas Star Exhibit 7. 
PROPOSED STAFFING 


It is applicant’s intention to procure as versatile a|nd 
competent a staff as possible. To the extent that it will con¬ 
form to this stated policy, preference will be uniformly 
accorded Veterans for all positions. 

Applicant emphasizes that the responsibility of General 
Management will rest at all times with Roy Hofheinz. 

Attention is invited to the stated policy of applicant to 
derogate to specific staff members the responsibility ^f 
certain phases of applicant’s proposed plan of prograim 
service. These duties will be as follows: 


(1) Program Manager: 

I 

In addition to the normal duties of program direction 
assumed by such personnel throughout the industry, it is 
applicant’s purpose to constitute his Program Manager 
the Farm News Editor. As such, the Program Manager 
will have complete charge of the scheduling of farm and 
home programs: of maintaining a close relationship with 
County Demonstration Agents: arranging for special broach- 
casts from county fairs, demonstrations, and stock shows: 
and the preparation of U. S. Census Department Advanc^ 
Releases, Department of Agriculture notices, and othei* 
official Federal and State publications for rural dissemi¬ 
nation. 

(2) Promotion Director: 


In addition to the duties specified, the Promotion Di-j 
rector will be in charge of Community Services. As Com¬ 
munity Services Director, he will serve as liaison with civic, 
social, fraternal, and charitable organizations in the plan¬ 
ning of public service broadcasts scheduled by the station. 
He will assist the radio directors or general chairmen of 
the respective organizations in the selection of talent, the 
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choice of a type of program, the preparation of continuity, 
the rehearsal of the program, and the publicising of the 
entire effort. 

(3) Local News Editor: 

It is applicant’s intention to emphasize local news serv¬ 
ice. As a means to this end, one of applicant’s staff an¬ 
nouncers will be designated “Local News Editor” with the 
responsibility of assimilating, editing, and preparing for 
broadcast all local news. It is anticipated that a part of 
this local news coverage will be “on-the-spot” coverage 
by means of remote pick-up or wire recording. For all 
of it, however, the local news editor will have the responsi¬ 
bility of getting the story and preparing it for broad¬ 
cast. 

866 As the present licensee of KTHT, Houston, Texas, 
applicant has numerous employment applications in 
its current files, from individuals qualified to assume the 
duties of each of the staff positions set forth below. It is 
applicant’s intention to maintain contact with these people, 
the majority of which are known to applicant as capable 
for the position, and willing to accept it at the salary and 
location specified. None of the persons referred to have 
authorized the revelation of their application by name, in¬ 
asmuch as they are presently employed. It is respectfully 
represented to the Commission, however, that reliance 
may be placed upon the bona tides of both applicant and 
the individuals concerned. If requested by the Commis¬ 
sion nonetheless, names and addresses will be provided. 


Proposed Personnel 

Number Title 

Mo. Salary Duties 


1 

Station Supervisor 

$450.00 

Management over-all operation, sales, 
sonnet. 

per- 

1 

Promotion Director 

$300.00 

Program promotion, publicity, community 
services direction. 

1 

Program Manager 

$300.00 

Schedule, direct program production, 
tions, farm news editor. 

audi- 

1 

Chief Announcer 

$225.00 

In charge special events, remotes, and 
news pick-ups. 

local 

6 

Announcers 

$200.00 

General announcing duties, sports and 
broadcasts, m. c. duties. 

news 
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Proposed Personnel 
Number Title 

2 Continuity Writers 
1 Traffic Manager 


Mo. Salary 


Duties 


1 Secretary 


Stenographer 


PBX-Recepdonist 
Chief Engineer 


$145.00 Write commercial spots, copy, write scr| Pt. 

rewrite sustaining programs. 

$160.00 Prepare daily schedule; make up charts avail¬ 
able time for sale; dear time with Program 
Manager, line up copy. 

$160.00 Telephone and correspondence for Managing 
Partner and/or Station Supervisor; miscel¬ 
laneous dudes. 

$140.00 General dictation from Program Manager and 
salesmen; files and records on promotion, spot 
announcements, copy, etc. 

$140.00 Station switchboard; greeter and station host¬ 
ess; miscellaneous duties. 

$300.00 Supervision overall technical operation; Re¬ 
cording; training technical personnel; pc 
chasing, repairs, adjustments of all operation 
equipment. 

6 Engineers (licensed) $200.00 Operate studio and transmitter equipment. 

Maintenance, repair logs, equipment safe¬ 
guarding. Control operators, operate play¬ 
back tables, music, library, etc. 

$125.00 Maintains record and transcription files. In¬ 
dexes, clears titles, chooses sound effects, 
backgrounds, and incidental music for dramas, 
etc. 

$150.00 Sell time; service accounts; collections; prp- 
plus motion for clients; sales copy. 

$125 Comm. 

$225.00 Keeps station books, routine tax reports and 
financial statements; payroll. 

Messenger-Office Boy $90.00 General manual and clerical duties; clean stu[- 

dios and offices. 


1 Music Librarian 


Salesmen 


Office Manager 
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Texas Star Exhibit 16. 


1 


Local Dallas Organizations Representatives Interviewed 
January 15th through January 17, 1948 


Captain C. E. Rokap, Chief Recruiting Officer 
U. S. Army Recruiting District Hdqs, 
Dallas, Texas 

Jess Carter, Assistant Supervisor 
Social Security Administration 
Dallas, Texas 

H. W. Lewman, Regional Director 
Boy Scouts of America 
Dallas, Texas 
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Mrs. W. F. Waters, Chairman 
Catholic Woman’s League 
Dallas, Texas 

Mrs. George Ripley, President 
Dallas Federated Women’s Clubs 
Dallas, Texas 

John Sorenson, President 
Dallas Building Trades Council 
Dallas, Texas 

R. J. Cox, City Committeeman 
Dallas Agricultural Conservation Office 
Dallas, Texas 

Jacob Kravitz, Executive Director 
Jewish Welfare Federation 
Dallas, Texas 

Mrs. Dorothy Bostick, Secretary 
Dallas Junior Chamber of Commerce 
Dallas, Texas 

D. A. Hiller, Assistant Deputy Administrator 
Veterans’ Administration 
Dallas, Texas 

J. W. Rice, Secretary-Manager 
Negro Chamber of Commerce 
Dallas, Texas 

P. C. Cobb, Athletic Director 
Dallas High Schools 
Dallas, Texas 

1070 Dr. O’dell Jameson 

Dallas Ministerial Association 
Dallas, Texas 

Chief C. N. Penn, Fire Chief 
City Fire Department 
Dallas, Texas 
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Howard Large, Assistant Probation Officer 
Dallas County Juvenile Office 
Dallas, Texas 

Mr. John H. Henry, Executive Secretary 
Y. M. C. A., Dallas, Texas 

W. T. Kimery, District Commandant 
Veterans of Foreign Wars 
Dallas, Texas 

Perry Moore, Area Housing Expediter 
Dallas, Texas 

Miss Lucille Coley, Executive Director 
Dallas Area, Girl Scouts of America 
Dallas, Texas 

W. H. Prather, Executive Director 
Dallas Chapter, American Red Cross 
Dallas, Texas 

Miss Louise Gies, Executive Director 
Y. W. C. A., Dallas, Texas 

1071 Texas Star Exhibit 17. 

PROPOSED PROGRAMMING 

There follows applicant’s intended typical program 
schedule for an entire week. Arrangements have been 
made to carry all programs shown on such schedule includ¬ 
ing all live locally produced programs. 

SUNDAY 

i 

Morning: 

6:00- 6:15 Farm News and Weather (LC) 

6:15- 6:30 Band Music (RS) 

6:30- 7:00 Religious Music (LS) 

7:00- 7:15 News (LS) 

7:15- 8:00 Old Fashion Music (RS) 

8:00- 8:15 News (WS) 
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8:15- 8:30 
8:30- 8:45 

8:45- 9:00 

9:00- 9:30 
9:30-10:00 
10 : 00 - 11:00 
11 : 00 - 12:00 


Afternoon: 

12:0O-12:15 
12:15-12:30 
12:30-12:45 
12:45- 1.00 
1 : 00 - 2:00 
2:00- 2:05 
2:05- 3:00 
3:00- 3:05 
3:05- 4:00 
4:00- 4:05 
4:05- 4:15 
4:15- 4:30 
4:30- 5:00 
5:00- 5:05 
5:05- 5:30 
5:30- 6:00 

Evening: 

6.00- 7:30 
7:30- 8:00 
8:00- 9:00 


9:00- 9:05 
9:05- 9:15 


Concert Music (RS) 

Church News (LS)—Dallas Ministerial Al¬ 
liance 

Sunday School Review (LS)—Dallas Minis¬ 
terial Alliance 

Organ Recital, from Dallas Church (LS) 
Sunday Hymns (Dallas Churches—LS) 
Portraits in Music (LS) 

Sunday Morning Services (LS) (Remote 
from different Dallas Churches) 


News (LC) 

Farm Notes (LC) 

American Red Cross (RS) 

Girl Scouts 

Sunday Dinner Concert (RS) 

News (RS) 

Sunday Dinner Concert (RS) 

News (WS) 

Southwest Folk Music (LS) 

News (WC) 

Book Review (LS) 

Pop Tunes (RS) 

Mystery Melodrama (RS) 

News (WS) 

Pop Tunes (RS) 

House of Shadows (Mystery drama) (RS) 


Complete Symphony with narration (RS) 
The Catholic Hour (LS) 

The Sounding Board (Forum—Junior Cham¬ 
ber of Commerce in cooperation with Fed¬ 
erated Women’s Clubs of Dallas) (LS) 
News (LC) 

Waltz Time (RS) 
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9:15- 9:30 U. S. Treasury Program (RS) 

9:30-10:00 Old Favorites (RS) 

10:00-10:15 News and Sports (LC) 

10:15-11:00 Easy Listening (popular music) (RC) 

11:00-ll :05 News (LS) 

11:05-12:00 Popular Music and Public Service Announ 

ments (RS) 

1072 MONDAY 
Morning: 

6:00- 6:15 Farm News and Weather (LC) 

6:15- 6:30 Western Music, Time, and Temperature (RS 
6:30- 7:00 Western Music, Time, and Temperature (RC 
7:00- 7:15 News and Markets (LS) 

7:15- 7:30 Vocal Varieties (RS) 

7:30- 7:45 Morning Devotional (LS)—Dallas Minister* 
ial Alliance 

7:45- 8:00 Popular Music (RC) 

8:00- 8:15 News (WS) 

8:15- 8:30 Time, Weather, Music (RC) 

8:30- 9:00 U. S. Army Recruiting Disc Jockey Show 
(RS) 

9:00- 9:05 News (LC) 

9:05- 9:30 Popular Music (RS) 

9:30-10:00 “Ladies Choice” (Receipts, fashions, re¬ 
views, etc.) (LC) 

10:00-10:05 News (LC) 

10:05-11:00 Hillbilly Roundup (LC) 

11:00-11:05 News (WS) 

11:05-ll :30 Bands in the Spotlight (RC) 

11:30-12:00 Hal Derwin Sings (RC) 

Afternoon: 

12:00-12:15 News (LC) 

12:15-12:30 Farm Notes and Markets (LC) 

12:30- 1:00 Curbstone Opinions (LC) 

1:00- 1:05 News (WC) 

1:05- 1:30 Junior Chamber of Commerce Luncheon (LS) 
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1:30- 2:00 
2:00- 2:05 
2:05- 3:00 
3:00- 3:05 
3:05- 3:30 
3:30- 4:00 
4:00- 4:05 
4:05- 4:15 

4:15- 5:00 
5:00- 5:05 
5:05- 5:30 
5:30- 6:00 

Evening: 

6:00- 6:15 
6:15- 6:30 

6:30- 7:00 
7:00- 7:05 
7:05- 7:15 
7:15- 7:30 
7:30- 8:00 
8:00- 8:30 

8:30- 9:00 
9:00- 9:05 
9:05-10:00 
10:00-10:15 
10:15-11:00 
11:00-11:05 
11:05-12:00 


Popular Music (EC) 

News (WS) 

Music of the Americas (EC) 

News (WS) 

Masterworks of Music (ES) 

Our Town (Federated Women’s Club) (LS) 
News (WC) 

Juvenile Education (County Juvenile Office, 
YWCA, and YWCA) (LS) 

’Teen Time (EC) 

News (WC) 

’Teen Time (EC) 

Children’s Stories and Features (EC) 


News (LC) 

Here’s to Yets (Veterans Administration) 
(ES) 

Dinner Concert (EC) 

News (LC) 

Farm and Home (LC) 

Theater Time (reviews, etc.) (LC) 

Talent Hunt (LC) 

Guiding Light (Catholic Women’s Associa¬ 
tion) (LS) 

Aristocrats of Melody (EC) 

News (LC) 

Easy Listening (EC) 

News and Sports (LC) 

Evening Serenade (EC) 

News (LS) 

Popular Music and Public Service Announce¬ 
ments (ES) 


1073 TUESDAY 
Morning: 

6:00- 6:15 Farm News and Weather (LC) 

6:15- 6:30 Western Music, Time, and Temperature (ES) 
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6:30- 7:00 
7:00- 7:15 
7:15- 7:30 
7:30- 7:45 

7:45- 8:00 
8:00- 8:15 
8:15- 8:30 
8:30- 9:00 

9:00- 9:05 
9:05- 9:30 
9:30-10:00 

10:00-10:05 
10:05-11:00 
11:00-ll :05 
11:05-ll :30 
11:30-12:00 

Afternoon: 

12:00-12:15 
12:15-12:30 
12:30- 1:00 
1:00- 1:05 
1:05- 1:30 
1:30- 2:00 
2:00- 2:05 
2:05- 3:00 
3:00- 3:05 
3:05- 3:30 
3:30- 4:00 
4:00- 4:05 
4:05- 4:15 

4:15- 5:00 
5:00- 5:05 
5:05- 5:30 
5:30- 6.00 


Western Music, Time, and Temperature (RC) 
News and Markets (LS) 

Vocal Varieties (RS) 

Morning Devotional (LS)—Dallas Ministerial 
Alliance 

Popular Music (RC) 

News (WS) 

Time, Weather, Music (RC) 

U. S. Army Recruiting Disc Jockey Show 

(RS) 1 

News (LC) 

Popular Music (RS) 

“Ladies Choice’’ (Recipes, fashions, review^, 
etc.) (LC) 

News (LC) 

Hillbilly Roundup (LC) 

News (WS) 

Bands in the Spotlight (RC) 

Hal Derwin Sings (RC) 


News (LC) 

Farm Notes and Markets (LC) 

Curbstone Opinions (LC) 

News (WC) 

Swap Shop (LS) 

Popular Music (RC) 

News (WS) 

Music of the Americas (RC) 

News (WS) 

Masterworks of Music (RS) 

Hillbilly Music (LC) 

News (WC) 

Juvenile Education (County Juvenile Office, 
YMCA, and YWCA) (LS) 

’Teen Time (RC) 

News (WC) 

’Teen Time (RC) 

Children’s Stories and Features (RC) 
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Everting: 

6:00- 6:15 News (LC) 

6:15- 6:30 The American Legion Speaks (RS) 

6:30- 7:00 Dinner Concert (RC) 

7:00- 7:05 News (LC) 

7:05- 7:15 Farm and Home (LC) 

7:15- 7:30 Theater Time (reviews, etc.) (LC) 

7:30- 7:45 Opportunity for All (Dallas Negroes) (LS) 
7:45- 8:00 Popular Music (RC) 

8:00- 8:15 Labor on the March (Dallas Building Trades 
Council) (LS) 

8:15- 8:30 Popular Music (RC) 

8:30- 9:00 Aristocrats of Melody (RC) 

1074 Tuesday 

Evening Conformed: 

9:00- 9:05 News (LC) 

9:05-10:00 Easy Listening (RC) 

10:00-10:15 News and Sports (LC) 

10:15-11:00 Evening Serenade (RC) 

11:00-11:05 News (LS) 

11:05-12:00 Popular Music and Public Service Announce¬ 
ments (RS) 

WEDNESDAY 

Morning: 

6:00- 6:15 Farm News and Weather (LC) 

6:15- 6:30 Western Music, Time, and Temperature (RS) 
6:30- 7:00 Western Music, Time, and Temperature (RC) 
7:00- 7:15 News and Markets (LS) 

7:15- 7:30 Vocal Varieties (RS) 

7:30- 7:45 Morning Devotional (LS)—Dallas Ministerial 
Alliance 

7:45- 8:00 Popular Music (RC) 

8:00- 8:15 News (WS) 

8:15- 8:30 Time, Weather, Music (RC) 



8:30- 9:00 

9:00- 9:05 
9:05- 9:30 
9:30-10:00 

10:00-10:05 
10:05-11:00 
11:00-ll :05 
11:05-ll :30 
11:30-12:00 

Afternoon: 

12:00-12:15 
12:15-12:30 
12:30- 1:00 
1:00- 1:05 
1:05- 1:30 
1:30- 2:00 
2:00- 2:05 
2:05- 3:00 
3.*00- 3:05 
3:05- 3:30 
3:30- 4:00 
4:00- 4:05 
4:05- 4:15 

4:15- 5:00 
5.00- 5.05 
5.05- 5:30 
5:30- 6.00 


U. S. Army Recruiting Disc Jockey Show 
(RS) 

News (LC) 

Popular Music (RS) 

“Ladies Choice” (Recipes, fashions, reviews, 
etc.) (LC) 

News (LC) 

Hillbilly Roundup (LC) 

News (WS) 

Bands in the Spotlight (RC) 

Hal Derwin Sings (RC) 


News (LC) 

Farm Notes and Markets (LC) 

Curbstone Opinions (LC) 

News (WC) 

Swap Shop (LS) 

Popular Music (RC) 

News (WS) 

Music of the Americas (RC) 

News (WS) 

Masterworks of Music (RS) 

Hillbilly Music (LC) 

News (WC) 

Juvenile Education (County Juvenile Office, 
YMCA, and YWCA) (LS) 

’Teen Time (RC) 

News (WC) 

’Teen Time (RC) 

Children’s Stories and Features (RC) 


Evening: 

6:00- 6:15 News (LC) 

6:15- 6:30 Veterans of Foreign Wars (LS) 
6:30- 7:00 Dinner Concert (RC) 
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1075 WEDNESDAY 


Evening continued: 


7:00- 7:05 
7:05- 7:15 
7:15- 7:30 
7:30- 7:45 

7:45- 8:00 
8:00- 8:15 

8:15- 8:30 
8:30- 9:00 
9:00- 9:05 
9:05-10:00 
10:00-10:15 
10:15-11:00 
11:00-ll :05 
11:05-12:00 


News (LC) 

Farm and Home (LC) 

Theater Time (reviews, etc.) (LC) 

Juvenile Justice (County Juvenile Office, Boy 
and Girl Scouts) (LS) 

Popular Music (RC) 

The Jewish Voice (Jewish Social Service 
Federation) (LS) 

Popular Music (RC) 

Aristocrats of Melody (RC) 

News (LC) 

Easy Listening (RC) 

News and Sports (LC) 

Evening Serenade (RC) 

News (LS) 

Popular Music and Public Service Announce¬ 
ments (RS) 


THURSDAY 


Morning: 
6:00- 6:15 
6:15- 6:30 
6:30- 7:00 
7:00- 7:15 
7:15- 7:30 
7:30- 7:45 

7:45- 8:00 
8:00- 8:15 
8:15- 8:30 
8:30- 9:00 

9:00- 9:05 
9:05- 9:30 


Farm News and Weather (LC) 

Western Music, Time, and Temperature (RS) 
Western Music, Time, and Temperature (RC) 
News and Markets (LS) 

Vocal Varieties (RS) 

Morning Devotional (LS)—Dallas Ministerial 
Alliance 

Popular Music (RC) 

News (WS) 

Time, Weather, Music (RC) 

U. S. Army Recruiting Disc Jockey Show 
(RS) 

News (LC) 

Popular Music (RS) 
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9:30-10:00 “Ladies Clloiee ,, (Recipes, fashions, reviews, 
etc.) (LC) 

10:00-10:05 News (LC) 

10:05-11:00 Hillbilly Roundup (LC) 

11:00-ll :05 News (WS) 

11:05-ll :30 Bands in the Spotlight (RC) 

11:30-12:00 Hal Derwin Sings (RC) 

Afternoon: 

12:00-12:15 News (LC) 

12:15-12:30 Farm Notes and Markets (LC) 

12:30- 1:00 Curbstone Opinions (LC) 

1:00- 1:05 News (WC) 

1:05- 1:30 Swap Shop (LS) 

1:30- 2:00 Popular Music (RC) 

2:00- 2:05 News (WS) 

2:05- 3:00 Music of the Americas (RC) 

3:00- 3:05 News (WS) 

3:05- 3:30 Masterworks of Music (RS) 

3:30- 4:00 Hillbilly Music (LC) 

4:00- 4:05 News (WC) 

4:05- 4:15 Juvenile Education (County Juvenile Office, 
YMCA, and YWCA) (LS) ’ 

1076 THURSDAY 

Afternoon continued: 

4:15- 5:00 ’Teen Time (RC) 

5:00- 5:05 News (WC) 

5:05- 5:30 ’Teen Time (RC) 

5:30- 6:00 Children’s Stories and Features (RC) 

Evening: 

6:00- 6:15 News (LC) 

6:15- 6:30 Navy Recruiting (RS) 

6:30- 7:00 Dinner Concert (RC) 

7:00- 7:05 News (LC) 

7:05- 7:15 Farm and Home (LC) 
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7:15- 7:30 
7:30- 7:45 

7:45-10:00 
10:00-10:15 
10:15-11:00 
11:00-ll :05 
11:05-12:00 


FRIDAY 

Morning: 

6:00- 6:15 
6:15- 6:30 
6:30- 7:00 
7:00- 7:15 
7:15- 7:30 
7:30- 7:45 

7:45- 8:00 
8:00- 8:15 
8:15- 8:30 
8:30- 9:00 

9:00- 9:05 
9:05- 9:30 
9:30-10:00 

10:00-10:05 
10:05-11:00 
11 KK)-11:05 
11:05-ll :30 
11:30-12:00 

Afternoon: 

12:00-12:15 
12:15-12:30 


Theater Time (reviews, etc.) (LC) 

Fire Prevention (Dallas Fire Department) 
(LS) 

High School Football (LC) 

News and Sports (LC) 

Evening Serenade (RC) 

News (LS) 

Popular Music and Public Service Announce¬ 
ments (RS) 


Farm News and Weather (LC) 

Western Music, Time, and Temperature (RS) 
Western Music, Time, and Temperature (RC) 
News and Markets (LS) 

Vocal Varieties (RS) 

Morning Devotional (LS)—Dallas Ministerial 
Alliance 

Popular Music (RC) 

News (WS) 

Time, Weather, Music (RC) 

U. S. Army Recruiting Disc Jockey Show 
(RS) 

News (LC) 

Popular Music (RS) 

“Ladies Choice” (Recipes, fashions, reviews, 
etc.) (LC) 

News (LC) 

Hillbilly Roundup (LC) 

News (WS) 

Bands in the Spotlight (RC) 

Hal Derwin Sings (RC) 


News (LC) 

Farm Notes and Markets (LC) 
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12:30- 1:00 Curbstone Opinions (LC) 

1:00- 1:05 News (WC) 

1:05- 1:30 Swap Shop (LS) 

1:30- 2:00 Popular Music (EC) 

2:00- 2:05 News (WS) 

2:05- 3:00 Music of the Americas (EC) 

3:00- 3:05 News (WS) 

3:05- 3:30 Masterworks of Music (ES) 

1077 FRIDAY 

Afternoon continued: 

3:30- 4:00 Hillbilly Music (LC) 

4:00- 4:05 News (WC) 

4:05- 4:15 Juvenile Education (County Juvenile Officie, 
YMCA, and YWCA) (LS) 

4:15- 5:00 ’Teen Time (EC) 

5:00- 5:05 News (WC) 

5:05- 5:30 ’Teen Time (EC) 

5:30- 6:00 Children’s Stories and Features (EC) 

Evening: 

6:00- 6:15 News (LC) 

6:15- 6:30 Marine Eecruiting (ES) 

6:30- 7:00 Dinner Concert (EC) 

7:00-1:05 News (LC) 

7:05- 7:15 Farm and Home (LC) 

7:15- 7:30 Theater Time (reviews, etc.) (LC) 

7:30- 7:45 Sunday School Preview (Dallas Ministerial 
Alliance in cooperation with YMCA and 
YWCA) (LS) 

7:45-10:00 High School football (LC) 

10:00-10:15 News and Sports (LC) 

10:15-11:00 Evening Serenade (EC) 

11:00-11:05 News (LS) 

11:05-12:00 Popular Music and Public Service Announce¬ 
ments (ES) 


/ 
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SATURDAY 


Morning: 

6:00- 6:15 
6:15- 6:30 
6:30- 7:00 
7:00- 7:15 
7:15- 7:30 
7:30- 7:45 

7:45- 8:00 
8:00- 8:15 
8:15- 8:30 
8:30- 9:00 

9:00- 9:05 
9:05-10:00 

10:00-10:05 
10:05-11:00 
11 .-00-11:05 
11:05-ll :15 
11:15-11:30 

11:30-12:00 

Afternoon: 

12:00-12:15 
12:15-12:30 
12:30- 1:00 
1 : 00 - 


Fann News and Weather (LC) 

Western Music, Time, and Temperature (RS) 
Western Music, Time, and Temperature (RC) 
News and Markets (LS) 

Vocal Varieties (RS) 

Morning Devotion (LS)—Dallas Ministerial 
Alliance 

Popular Music (RC) 

News (WS) 

Time, Weather, Music (RC) 

U. S. Army Recruiting Disc Jockey Show 
(RS) 

News (LC) 

‘‘Calling All Boys ’ 9 (YMCA and Boy Scouts) 
(LS) 

News (LC) 

Hillbilly Roundup (LC) 

News (WS) 

Bands in the Spotlight (RC) 

“Rhythm and Reason” (National Safety 
Council) (RS) 

Hal Derwin Sings (RC) 


News (LC) 

Farm Notes and Markets (LC) 
Curbstone Opinions (LC) 

1:05 News (WC) 


1078 SATURDAY 


Afternoon continued: 

1:05- 1:30 Swap Shop (LS) 
1:30- 2:00 Popular Music (RC) 
2:00- 2:05 News (WS) 



2:05- 2:15 Football Predictions (LC) 

2:15- 3:00 Music of the Americas (RC) 

3:00- 3:05 News (WS) 

3.05- 3:30 Masterworks of Music (RS) 

3:30- 4:00 Hillbilly Music (LC) 

4:00- 4:05 News (WC) 

4:05- 4:15 Juvenile Education (County Juvenile Ofii<l>e, 
YMCA, and YWCA) (LS) ' 

4:15- 5:00 ’Teen Time (RC) 

5:00- 5:05 News (WC) 

5:05- 5:30 ’Teen Time (RC) 

5:30- 6:00 Sports Roundup (LC) 

Evening: 

6:00- 6:15 News (LC) 

6:15- 6:30 Coast Guard Recruiting (RS) 

6:30- 7:45 Hillbilly Jamboree (LS) 

7:45-10:00 High School Football (LC) 

10:00-10:15 News and Sports (LC) 

10:15-11:00 Evening Serenade (RC) 

11:00-11:05 News (LS) 

11:05-12:00 Popular Music and Public Service Announce¬ 
ments (RS) 

1079 Texas Star Exhibit 18. 

1 

PROGRAM LOG ANALYSIS 

In accordance with the standard program log analysis 
established in the March 7,1946, Report of the Commission^ 
“Public Service Responsibility of Broadcast Licensees,” 
and with the amended definitions promulgated in the Com¬ 
mission’s Public Notice 95462 of July 2, 1946, the follow¬ 
ing analysis by broadcast-day segments of applicant’s pro¬ 
posed program schedule in Dallas is submitted. (See pre¬ 
ceding Texas Star Exhibit: Proposed Program Schedide ): 
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8 a. m.- 

6 p. m.- 

All Other 



6 p. m. 

11 p.m. 

Hours 

Total 

Network commercial (NC) 

0.00% 

0.00% 

0.00% 

0.00% 

Network sustaining (NS) 

0.00% 

0.00% 

35.71% 

0.00% 

0.00% 

Recorded commercial (RC) 

37.14% 

21.43% 

34.12% 

Recorded sustaining (RS) 

13.43% 

10.71% 

48.41% 

18.52% 

Wire commercial (WC) 

1.43% 

0.00% 

0.00% 

0.79% 

Wire sustaining (WS) 

7.17% 

0.00% 

0.00% 

3.97% 

Lave Commercial (LC) 

21.43% 

30.72% 

11.11% 

2229% 

Live sustaining (LS) 

19.40% 

22.86% 

19.05% 

20.31% 

Total 

100.00% 

100.00% 

100.00% 

100.00% 

No. of spot announcements (SA) 

361 

115 

71 

547 

No. of sustaining public service 
announcements (PSA) 

15 

13 

38 

66 


1080 Texas Star Exhibit 19. 


PROGRAM TYPE BREAKDOWN 

The following analysis shows percentages of program 
types for the typical week of operation set forth in appli¬ 
cant’s **Proposed Program Schedule”: 


Entertainment_53.44 

Education_16.13 

Religion_4.57 

Agriculture_3.57 

News_11.05 

Sports_6.41 

Patriotic_4.83 


TOTAL_ 100.00% 

1097 Excerpts from Texas Star Exhibit 26. 

PART 8. 


Population and Areas to be Served by New Dallas Station 

During Daytime Hours 


CONTOUR 

500 mv/m 

250 

25 


POPULATION AREA 

4,896 people 
24,096 * 

411,709 
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CONTOUR POPULATION AREA 


5 

633,571 

i 

2 

816,753 

31,li)0 

0.5 (Total) 

1,393,614 

Interference from KTRH 
Additional interference from 

9,024 

797 

1 

Tulsa 

Interference free without 

52,840 

3,400 

Tulsa 

1,384,590 

30,3(j>3 

Interference free with Tulsa 

1,221,750 

27,903 

Proposed Tulsa 0.5 Total 

2,091,246 

78,400 

Interference to Tulsa 

31,704 

l,5c(2 

Tulsa Interference free 

2,059,542 

76,8618 


• * * 

1099 

# • • # 

PART 10. 

* • • 

i 

Tabulation op Population and Area Served by Proposed 

Dallas Station. 

740 KC. 

Nighttime Operation 

5 KW. 

CONTOUR 

POPULATION 

AREA 

500 

55 


250 

648 

1 

25 

577,000 


9.3 

642,000 

2080 sq. mil 

5 

693,000 


2.5 

820,000 

9480 sq. mi. 






from the original bound volume 
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1102 PART 13. 


Present Daytime Service in Areas Proposed to be Served 

by New Dallas Station. 


570 

wbap- wfaa 

5 kw. 

Dallas-Ft. Worth 

77% of new service ar< 

580 

KALB 

5 

Alexandria 

4.3 

600 

KTBB 

0.5 

Tyler 

22.7 

620 

KWFT 

5 

Wichita Falls 

41.7 

630 

KVMA 

1 

Magnolia 

16.8 

640 

WNAD 

5 

Norman 

21.1 

660 

KSKY 

1 

Dallas 

47.2 

710 

KTBS 

10 

Shreveport 

30.2 

820 

WFAA-WBAP 

50 

Dallas-Ft. Worth 

96 

860 

KSFA 

1 

Nacogdoches 

6.5 

870 

KCNC 

1 

Ft. Worth 

40.1 

900 

KCLW 

.25 

Hamilton 

46 

910 

KRRV 

1 

Sherman 

37.3 

970 

KWBC 

1 

Ft. Worth 

38.1 

990 

KFDX 

5 

Wichita Falls 

27.5 

1000 

KGRI 

.25 

Henderson 

6.1 

1040 

KIXL 

1 

Dallas 

20.2 

1080 

KRLD 

50 

Dallas 

82.5 

1120 

KLLE 

.25 

Cleburne 

9.6 

1130 

KWKH 

50 

Shreveport 

61.5 

1140 

KDRC 

.25 

Mineral Wells 

15.0 

1190 

KOAK 

1 

Oak Cliff 

20.5 

1230 

KOSF 

.25 

Nacogdoches 

3.5 

1230 

KSST 

.25 

Sulphur Springs 

5.5 

1270 

KFJZ 

5 

Ft. Worth 

41.2 

1310 

WRR 

5 

Dallas 

47.1 

1330 

KSWA 

0.5 

Graham 

12.1 

1340 

KAND 

.25 

Corsicana 

0.7 

1340 

KRMD 

.25 

Shreveport 

3.9 

1360 

KXOL 

1 

Ft. Worth 

17.5 

1370 

KFRO 

1 

Longview 

6.6 

1380 

KBWD 

1 

Brownwood 

0.8 

1400 

KGVL 

.25 

Greenville 

11.2 

1400 

RTFS 

.25 

Texarkana 

2.4 

1400 

KEBE 

0.1 

Jacksonville 

2.5 

1400 

KDWT 

.25 

Stamford 

1.6 

1410 

CP 

.25 

Athens 

3.0 

1420 

KFYN 

.25 

Bonham 

0.9 

1430 

KSTR 

.5 

Breckinridge 

13.4 

1450 

KNEI 

0.1 

Palestine 

0.32 

1450 

KDNT 

.25 

Denton 

42 

1450 

KHMT 

25 

Marshall 

2.6 

1490 

KGBK 

25 

Tyler 

2.7 

1490 

KPLT 

25 

Paris 

12 

1510 

KSTV 

25 

Stcphenville 

8.2 

1530 

KRST 

1 

Tyler 

5.9 

1540 

KCUL 

5 

Ft. Worth 

11.7 

1550 

KENT 

1 

Shreveport 

6.3 

1600 

KVES 

1 

Easdand 

15.7 

1600 

KMAE 

0.5 

McKinney 

7.8 

• 

# * 

• 

* • # 

* • 




BEST C(JPY AVAILABLE 

from the original bound volume 
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1104 

PART 15. 



Tabulation of Other 

Night Time Primary 

Service ^:n 

Area Proposed to be 

Served Night Time by 

New Dallas 

Station. 




Fre¬ 




quency Call 

Power Location 

% Served 

570 KGKD 

5 kw. Dallas-Ft. Worth 

AM 

820 WFAA-WBAP 

50 kw. Dallas-Ft. Worth 

All 

1080 KRLD 

50 kw. Dallas 


1 ^ 

1270 KFJZ 

5 kw. Ft. Worth 


98.5% 

1310 WRR 

5 kw. Dallas 


59.8$> 

1360 KXOL 

1 kw. Ft. Worth 


18.1 jo 

1540 KCUL (CP) 

1 kw. Ft. Worth 


15.2 io 

Proposed primary service area 2080 sq. mi. 


1 

1105 

PART 16. 


| 

1 

Service in Interference Areas Lost Due 

to KTRH 

KTRH Area=797 Sq. Mi. 


1 

WFAA-WBAP (820) 

Ft. Worth-Dallas 


100% 

WFAA-WBAP (570) 

Ft. Worth-Dallas 


100 

KRLD 

Dallas 


100 

KFWT 

Wichita Falls 


100 

KBWD 

Brownwood 


33.8 

KCLW 

Hamilton 


74.5 

KSTV 

Stephenville 


60.0 

KSKY 

Dallas 


37.7 

KFJZ 

Ft. Worth 


36.1 

KCNC 

Ft. Worth 


34.5 

KWBC 

Ft. Worth 


34.4 

KORC 

Mineral Wells 


45.2 

KXOL 

Ft. Worth 


33.0 

KLLE 

Cleburne 


20.3 

KVES 

Eastland 


90.0 

KRRV 

Sherman 


5.9 




I 



KIXL 

156 

Dallas 

5.3 

KOAK 

Oak Cliff 

4.9 

WNAD 

Norman 


KDNT 

Denton 


1106 

PART 17. 


Other Service in Area Receiving Interference From 

WFAA-WBAP 

Tulsa. 

Ft. Worth-Dallas (820) 

100 

KRLD 

Dallas 

93.8 

WFAA-WBAP 

Ft. Worth-Dallas (570) 

87.2 

KFWT 

Wichita Falls 

11.1 

KFDX 

Wichita Falls 

32.2 

KSWA 

Graham 

27.8 

WNAD 

Norman 

52.4 

KSKY 

Dallas 

41.2 

KFJZ 

Ft. Worth 

37.6 

KCNC 

Ft. Worth 

23.0 

KWBC 

Ft. Worth 

22.6 

KXOL 

Ft. Worth 

14.1 

KRRV 

Sherman 

15.7 

KSTB 

Breckinridge 

40.1 

KDNT 

Denton 

5.2 

KLLE 

Cleburne 

2.7 

KIXL 

Dallas 

8.8 

KOAK 

Oak Cliff 

8.6 

KORC 

Mineral Wells 

36.4 

KFYN 

Bonham 

8.7 

KPLT 

Paris 

7.4 

KWKH 

Shreveport 

37.4 

KVMA 

Magnolia 

5.6 

KTFS 

Texarkana 

1.6 

KTBS 

Shreveport 
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1107 PART 18. 

Other Service in Area Lost by Tulsa 


KWFT 

WNAD 

KGNC 

KTOW 

WFAA-WBAP 

KB YE 
WKY 
KFDX 
KTOK 


620 KC. 
640 
710 
800 

820-570 

890 

930 

990 

1000 


5 KW 
5 

10 

.25 

50-5 

1 

5 

5 

5 


Wichita Falls 
Norman 
Amarilla 
Oklahoma City 
Ft. Worth-Dallas 100 

(botl^) 

Oklahoma City 
Oklahoma City 
Wichita Falls 
Oklahoma City 




KRLD 

1080 

50 

Dallas 

85 

KLPR 

1140 

1 

Oklahoma City 

44 

KVOO 

1170 

50 

Tulsa 

48 

KADA 

1230 

.25 

Ada 

45 

KSMI 

1260 

.5 

Seminole 


KRHD 

1350 

.25 

Duncan 

80 

KSWO 

1380 

1 

Lawton 

4i 

KTMC 

1400 

.25 

McAlester 


KWHW 

1450 

.25 

Altus 

12.7 

KGrFF 

1450 

.25 

Shawnee 

12.1 

KVLH 

1470 

.25 

Pauls Valley 

28 

KVWC 

1490 

.25 

Vernon, Tex. 

15.5 

KCTX 

1510 

.25 

Childress, Tex. 

21 

KOMA 

1520 

50 

Oklahoma City 

92 

KWSD 

1560 

.25 

Chickasha 

14 




VtMV W I X Wi | 


COMANCHE 

Lawtons 




| Pauli Vailay a 
GARVIN 


■ Ada 

PONTOTOC 


f" / i I WUArtt* a A* 
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BEST COPY AVAILABLE 

from the original bound volume 
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BEST COPY AVAILABLE 

from the original bound volume 
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1213 Excerpt KSEO Exhibit 6. 

Appendix 13. 

RADIO STATION KSEO 
Durant, Oklahoma 
0.25 kw. Day 750 kc. 

Population and Area Data. 

KSEO Present Interference-Free Service: 


Area. 4,380 square miles 34.4% or 5^* 

Population-.400,700 persons 


KSEO Present Interference-Free Service which would 
be lost because of interference from the proposed Texafe 
Star Broadcasting Company station: 


Area- 4,380 square miles 34.4% or 53f 

Population _164,300 persons 41% or 69.5* 


• Computed in accordance with FCC method. 
Based upon U. S. Census of 1940. 

• ••••• 


1343 Excerpts from Commission's Proposed Decision 

Adopted 5/12/49. # 

Conclusions. 

1. The Texas Star Broadcasting Company is legally, 
technically, financially and otherwise qualified to construct 
and operate its proposed station. The KTRH Broadcast¬ 
ing Company is technically and financially qualified to con¬ 
struct and operate KTRH as proposed. Both applicants 
propose to render a meritorious program service designed 
to meet the needs of the persons to be served. However, 
since the two proposals involve prohibitive daytime inter¬ 
ference, only one can be granted. 

* The preliminary statement and findings of fact are omitted because they 
are substantially identical with those made in the Commission’s Decision 
adopted January 27, 1950, infra beginning at p. 198. 
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2. Upon consideration of the entire record and for the 
reasons set forth below, the Commission is of the opinion 
that the application of Texas Star Broadcasting Company 
should be granted, and the application of KTRH Broad¬ 
casting Company should be denied. A grant to Dallas 
would result in a more fair, efficient and equitable distri¬ 
bution of radio frequencies among the various communities, 
pursuant to Section 307 (b) of the Communications Act of 
1934, as amended, than would a grant to Houston. Dallas, 
Texas, has a population of 292,734 and its metropolitan 
district a population of 376,548, according to the 1940 U. S. 
Census. In 1947, Dallas had an estimated population of 
466,300. Five standard broadcast stations are presently 
located in Dallas, and two of them are daytime only sta¬ 
tions. The city of Dallas receives primary service daytime 
from the five Dallas stations and from Stations WBAP, 
Fort Worth, and KOAK, 15 Oak Cliff, and the residential 
area of the city receives primary daytime service from 
two additional stations. In addition, portions of the resi¬ 
dential area of the city receive primary daytime service 
from two other stations. At night, Dallas receives primary 
service from three stations. Houston, Texas, has a popu¬ 
lation of 384,514, and its metropolitan district a population 
of 510,397, according to the 1940 U. S. Census. Eight 
standard broadcast stations are presently located in Hous¬ 
ton, only one of which is a daytime only station. A grant 
of the Dallas application would permit the establishment 
of a fourth fulltime station in that city, and the establish¬ 
ment of a new primary service to Dallas and the surround¬ 
ing area. Such a grant would tend to equalize the facilities 
enjoyed by the two communities, which are of comparable 
size, and would be more consistent with the require- 
1344 ments of Section 307 (b) of the Communications Act, 
as amended, than would a grant of a change in day¬ 
time antenna pattern to one of Houston’s eight stations. 
The grant of the Dallas proposal would provide an entirely 


15 The call letters of KOAK were changed to KLIF on June 25, 1947. 
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new primary service to approximately 1,383,160 persons 
daytime and 642,000 persons nighttime, whereas a grant of 
the Houston proposal would not provide the city of Houston 
with an additional primary radio service but would only 
mean a change in the rural service rendered daytime by 
that applicant, and a net gain in rural population serVed 
of from 374,492 to 427,197 persons. All of the rural areas 
that would be served by both proposals presently receive 
primary service both day and night from one or more exist¬ 
ing stations. The Texas Star proposal would provide a 
satisfactory service to Dallas and the Dallas metropolitan 
district. 

3. The Commission is aware that a grant of the Texas 
Star Broadcasting Company application will result in ob¬ 
jectionable daytime adjacent channel interference with the 
present service of Station KSEO, Durant, Oklahoma. 4“ c_ 
cording to the evidence of the Texas Star Broadcasting 
Company, the proposed Dallas operation would cause ob¬ 
jectionable interference to KSEO within an area of 376 
square miles, including a population of 12,100, representing 
5.15% of the population residing in the remaining inter¬ 
ference-free service area of KSEO. The evidence of the 
Democrat Printing Company, licensee of Station KSEp, 
is to the effect that objectionable interference would be 
received by KSEO within an area of 4,380 square mil^s, 
including 164,300 persons, representing 69.5% of the popu¬ 
lation residing within the remaining interference-free serv¬ 
ice area. As previously indicated, the evidence in this 
record is conflicting and inconclusive as to the extent of 
objectionable interference which may be expected from the 
daytime operation of the proposed Dallas station with the 
present service of KSEO. Because of this fact, it is inji- 
possible to make a definite determination concerning the 
size of the area and population within the normally pro¬ 
tected 0.5 mv/m contour of Station KSEO which would 
be expected to receive such objectionable interference. 

4. It is our opinion that despite the fact it is impossible 
to reconcile the conflicting testimony as to the interference 
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that would be received by KSEO from the Dallas proposal, 
and even though such interference be that as portrayed by 
KSEO, a grant of the Texas Star Broadcasting Company 
application would be in the public interest. Since the two 
operations are 10 kc removed, there would be no loss of 
service to the persons residing in the interference area, 
but rather a substitution of a Dallas service for a Durant 
service. In addition, all of the interference area now re¬ 
ceives primary service from one or more existing stations. 
The area of interference to KSEO is wholly outside the 
State of Oklahoma, within the State of Texas, and generally 
within the Dallas trade area. In view of the facts that the 
interference results in a substitution of service in an area 
which, being within the trade area of Dallas, has a com¬ 
munity of interest with Dallas, and that the area thus lost 
to the Durant station is not within the trade area of Durant, 
we believe that considerations of fair, efficient and equitable 
distribution of radio service between these respective com¬ 
munities warrant the grant of the application of Texas Star 
Broadcasting Company. 

5. In view of the foregoing considerations, we believe 
that the benefits that would result from the granting of a 
fourth fulltime outlet to Dallas, and the establishment of 
a new primary service to approximately 1,383,160 persons 
daytime and 642,000 persons nighttime, is so great as to 
justify the diminution of the KSEO service area. 
1345 6. The Texas Star Broadcasting Company pro¬ 

posal would result in objectionable interference of 
only a minor character with the existing service of Station 
KTRH at Houston, and with a new operation at Tulsa, 
Oklahoma, for which a construction permit was recently 
granted to the All-Oklahoma Broadcasting Company. 

7. Accordingly, we propose to deny the petition of Texas 
Star Broadcasting Company to dismiss the application of 
KTRH Broadcasting Company, to grant the application of 
the Texas Star Broadcasting Company, and to deny the 
application of the KTRH Broadcasting Company. The 
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proposed grant to Texas Star Broadcasting Company is 
subject to the following conditions: 

(a) That the transmitter site and antenna system shall 
receive the approval of the Civil Aeronautics Adminis¬ 
tration ; 

(b) that the applicant shall make prompt and satisfac¬ 
tory adjustment of all reasonable complaints respecting 
blanketing interference; 

i 

(c) that field intensity measurements shall be taken on 
the radiated signal of the station at each specified moni¬ 
toring point with an accurate and properly calibrated field 
strength set at least once every seven days and an appro¬ 
priate record kept on all such measurements; 

(d) that after construction of one tower of the proposed 
array, a complete field intensity survey shall be made in 
accordance with Section 2 of the Standards of Good Engi¬ 
neering Practice and submitted to the Commission for ap¬ 
proval prior to construction of the seven additional towers; 
and 

(e) the acceptance of such interference as may be Re¬ 
ceived from the operation of All-Oklahoma Broadcasting 
Company on 740 kc at Tulsa, Oklahoma. 

Federal Communications Commission* 
T. J. Slowie, Secretary 

[Seal of Federal Communications Commission] 

Released: May 18, 1949. 

See Section 1.854 of the Commission’s Rules of Practice 
and Procedure. 


1346 # Commissioners Walker and Jones favor the adoption of the Examiner’s 
Recommended Decision, the grant of the application of KTRH Broadcasting 
Company and the denial of the application of Texas Star Broadcasting Company. 


r 



170 


1372 Excerpts from Hearing Examiner’s Recommended 
Decision Submitted 12/20/48 and Released 5/18/49.* 

Conclusions. 

1. The Texas Star Broadcasting Company is legally, tech¬ 
nically, financially and otherwise qualified to construct and 
operate its proposed station and it plans to render a meri¬ 
torious program service. The operation of the station pro¬ 
posed by this applicant would result in objectionable inter¬ 
ference, of only a minor character, with the existing service 
of Station KTRH, Houston, Texas, and with a new station 
at Tulsa, Oklahoma, as proposed by the All-Oklahoma 
Broadcasting Company. However, the proposed station 
would involve virtually prohibitive daytime interference 
with the proposed operation of Station KTRH. 

2. The evidence in this record is conflicting and incon¬ 
clusive as to the extent of objectionable interference which 
may be expected from the daytime operation of the pro¬ 
posed Dallas station with the present service of Station 
KSEO, Durant, Oklahoma. Because of this fact, it is im¬ 
possible to make a definite determination on this record 
concerning the size of the areas and populations, within 
the normally protected 0.5 mv/m contour of Station KSEO, 
which would be expected to receive such objectionable inter¬ 
ference. However, evidence consisting of field intensity 
measurements made along a radial running due south from 
the transmitter of Station KSEO, was submitted on behalf 
of the Democrat Printing Company, which shows that the 
interference which would be sustained by Station KSEO 
from the operation of the proposed Dallas station would 
be much more substantial in character than indicated by 
the evidence submitted on behalf of Texas Star Broadcast¬ 
ing Company, which was based entirely upon theoretical 
calculations. It follows, therefore, that although the 

* The preliminary statement and findings of fact are omitted because, except 
for the last 6 sentences in paragraph 50 of the Commission’s Decision, they 
do not differ materially from those made in said Decision adopted January 
27, 1950, infra beginning at p. 198. — 
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amount of this prospective objectionable interference can¬ 
not be definitely determined, the Texas Star Broadcasting 
Company must be deemed to have failed to sustain the 
burden of proving that it will render adequate protection, 
in accordance with the Commission’s Rules and Standards 
of Good Engineering Practice, to the present normally pro¬ 
tected interference-free service area of Station KSEO. 
Moreover, the record does not indicate that there is a suffi¬ 
cient need in the Dallas area for an additional broadcast 
station, such as proposed by the Texas Star Broadcasting 
Company, to warrant this apparently substantial in- 
1373 terference to an existing broadcast service. In this 
connection, Section 3.24 (b) of the Commission’s 
Rules provides that an authorization for a new standard 
broadcast station or increase in facilities of an existing 
station will be issued only after a satisfactory showing 
has been made, among other things, either that objection¬ 
able interference will not be caused to existing stations, o|, 
if such interference will be caused, that the need for the 
new proposed service outweighs the need for the service 
which will be lost by reason of such interference. TTnde^ 
the circumstances, therefore, the Commission has no alter r 
native but to deny the application of Texas Star Broadcast)- 
ing Company. | 

3. For the foregoing reasons it becomes unnecessary to 
consider the conflicting proposals of the Texas Star Broad¬ 
casting Company and the KTRH Broadcasting Company 
on a comparative basis. 

4. The KTRH Broadcasting Company is technically, 
financially and otherwise qualified to construct and operate 
Station KTRH as proposed and its existing and proposed 
program service is meritorious in character. As hereto¬ 
fore shown, the proposed operation of Station KTRH would 
be expected to provide primary daytime service to between 
374,492 and 427,197 more persons than it serves at the 
present time. The proposed operation of this station would 
not be expected to involve objectionable interference with 
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any existing broadcast stations, or, apart from the Dallas 
and Tulsa proposals, with any other proposed broadcast 
services. As above stated, the proposed operation of Sta¬ 
tion KTRH would be expected to cause objectionable inter¬ 
ference to approximately 2.3% of the remaining population 
residing within the estimated interference-free service area 
of the proposed Tulsa station. Moreover, it appears that 
all of the area which would be expected to be affected by 
such interference now receives primary service from three 
existing stations and that portions of such area receive 
additional primary service from about twenty-six addi¬ 
tional stations. 

5. In view of the foregoing, it is recommended that the 
application of KTRH Broadcasting Company (KTRH) be 
granted and that the application of Roy Hofheinz and W. N. 
Hooper, d/b as Texas Star Broadcasting Company, be 
denied. 

Hugh B. Hutchison, 
Hearing Examiner. 

Submitted December 20, 1948. 

Filed June 27, 1949 

1379 Excerpts from Exceptions of KSEO to Proposed 

Decision. 

Exceptions to Proposed Decision. 

Comes now Democrat Printing Company, licensee of sta¬ 
tion KSEO, Durant, Oklahoma, intervenor herein, and, pur¬ 
suant to Section 1.854 of the Commission’s Rules and Regu¬ 
lations, notes the following exceptions to the Proposed 
Decision adopted by the majority of the Commission on 
May 12, 1949, and requests oral argument thereon. 

I. 

Exception is taken to the proposal of the majority of the 
Commission, in arriving at its decision to grant the Texas 
Star application, to give controlling weight to the fact that 
the interference area to KSEO will be entirely in Texas 
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and not in Oklahoma (Proposed Decision, page 26, pa&i 
graph 4). 

H. 

i • 

Exception is taken to the failure of the majority of the 
Commission to conclude that Texas Star Broadcasting Com¬ 
pany has failed to sustain the burden of proof that a grant 
of its proposed operation would be in the public interest, 
convenience, or necessity. 

in. 

I 

Exception is taken to the failure of the majority of tl}e 
Commission to make any sufficient findings of fa6t 
1380 upon which to predicate its conclusion that a grant 
of the Dallas application will be in the public interest 
(Proposed Decision, page 26, paragraph 4). j 

IV. 

Exception is taken to the failure of the majority of th^ 
Commission to make any sufficient findings of fact upon 
which to predicate its conclusion that considerations of fair* 
efficient, and equitable distribution of service between Dallas 
and Durant warrant the grant of the application of Texas; 
Star Broadcasting Company (Proposed Decision, page 26,, 
paragraph 4). 

V. I 

Exception is taken to the failure of the majority of the 
Commission to make any sufficient findings of fact upon 
which to predicate its conclusion that the benefits which 
would result from a grant of the proposed Dallas operation 
will be so great as to justify the diminution of the KSEO 
service area (Proposed Decision, page 26, paragraph 5). 

VI. 

i 

Exception is taken to the failure of the majority of the 
Commission to make any sufficient findings of fact upon 
which to predicate its conclusion that a diminution of the 
KSEO service area is justified (Proposed Decision, page 
26, paragraph 5). 
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vn. 

Exception is taken to the failure of the majority of the 
Commission to make any sufficient findings of fact as to 
the need for the proposed Dallas operation upon which to 
predicate its conclusion that the Dallas application should 
be granted (Proposed Decision, pages 25 and 26, para¬ 
graphs 2 and 4). 

1381 vin. 

Exception is taken to the failure of the Commission to 
apply to its adjudication process the requirements of Sec¬ 
tion 5 (c) of the Administrative Procedure Act (Act of 
June 11, 1946, Public Law 404, c. 324, 69th Cong. 2nd Ses¬ 
sion, Sec. 5 (c); 60 Stat. 237; 5 U. S. C. 1004 (c)), relating 
to separation of functions. 


IX. 

Exception is taken to the failure of the Commission to 
notify the intervenor, prior to the issuance of its proposed 
decision, of the recommended decision of the hearing 
examiner. 

X. 

Exception is taken to the failure of the Commission to 
afford the intervenor, prior to the issuance of its proposed 
decision, and subsequent to the recommended decision of 
the Hearing Examiner, an opportunity to submit for its 
consideration proposed findings and conclusions and sup¬ 
porting reasons therefor. 


XL 

Exception is taken to the failure of the majority of the 
Commission to set the Dallas application down for further 
hearing to determine the extent of objectionable interfer¬ 
ence which would be received by KSEO from the Dallas 
proposal. 
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I 


xn. 

Exception is taken to the failure of the majority of the 
Commission to find that the antenna site proposed by thje 
Dallas application is unsatisfactory. 

XIII. 

Exception is taken to the failure of the majority 
1382 of the Commission to set the Dallas application dowii 
for further hearing to determine whether the proi 
posed antenna site is satisfactory. 

Wherefore, the premises considered, it is respectfully 
prayed: 

1. That the above exceptions be sustained. 

2. That the above entitled application of Texas Star 
Broadcasting Company be denied. 

3. That the Recommended Decision submitted by the 
Examiner herein on December 20, 1948, be adopted by the 
Commission. 

4. That the intervenor be granted an opportunity to 
present oral argument in support of its exceptions. 

5. And that the intervenor be given such other and fur¬ 
ther relief as to the Commission may seem appropriate 
and fair. 

• • • • • • * # • # 

1395 Excerpt from Brief of KSEO in Support of Its Ex¬ 
ceptions to Proposed Decision. 

Following release of the Commission’s Proposed Deci¬ 
sion KSEO has caused additional measurements to be made. 
These are embodied in the engineering report submitted as 
Exhibit A herewith and prayed to be read as a part hereof. 
The data in this report clearly corroborate the contention 
of KSEO as to the location of its 0.5 mv/m contour and 
as to the extent of objectionable interference which it would 
receive from the proposed Dallas operation. 
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It is submitted that these data, relating to the very issue 
on which the majority of the Commission was unable to 
make a finding on the state of the record, equitably require 
a reopening of the record for their receipt and inclusion. 
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Filed June 27,1949 

1466 Excerpts from Exceptions of ETEH to Proposed 

Decision. 


KTRH Excepts in Toto to the Proposed Decision in That 
This Proceeding Was Conducted and the Proposed Deci| 
sion Rendered in Violation of Section 5 (c) of the 
Administrative Procedure Act. 

#*•••••*•« 


1473 


n. 


KTRH Excepts to the Failure of the Commission to 
Afford an Opportunity to Submit for Consideration of 
the Officer Who Made the Recommended Decision, 
Exceptions to Such Decision Prior to Such Decision 
as Required by Section 8 of the Admistrative Pro¬ 
cedure Act. 


1476 m. 

Exception is Taken to the Commission's Conclusion That 
Texas Star Broadcasting Company is Legally Qualified 
to Construct and Operate Its Proposed Station. 


1483 IV. 

Exception is Taken to the Finding and Conclusion That 
Texas Star Broadcasting Company is Financially Quali¬ 
fied to Construct and Operate Its Proposed Station. 


1488 V. 

Exception is Taken to the Conclusion of the Commission 
That the Proposed Program Service of Texas Star 
Broadcasting Company is Designed to Meet the Needs 
of the Persons to be Served. 
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1495 VI. 

Exception is Taken to the Proposed Decision in That It 
is Contrary to the Commission's Rules and Regulations 
and Standards op Good Engineering Practice Because 
of Excessive Interference Which the Proposed Station 
of Texas Star Broadcasting Company Will Receive 
From and Cause to Existing Stations. 


1501 vn. 

Exception is Taken to the Proposed Grant of Texas Star 
Broadcasting Company in That It Will Result in Ex¬ 
cessive Blanketing Interference. 


1502 vm. 

Exception is Taken to the Proposed Grant of Texas Star 
Broadcasting Company's Application in That the Pro¬ 
posed Transmitter Site is Objectionable. 

1504 IX. 

Exception is Taken to the Proposed Grant of Texas Star 
Broadcasting Company Inasmuch as It Violates 
NARBA. 


1505 X. 

Exception is Taken to the Proposed Decision in That It 
is Conditioned Upon a Violation of the Commission's 
Standards of Good Engineering Practice. 


XL 

Exception is Taken to the Proposed Decision of the Com- 1 
mission in That Texas Star Broadcasting Company 
Failed to Sustain the Burden of Proof. 
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1506 XII. 

Exception is Taken to the Failure of the Commission to 
Make Findings on the Whole of the Evidence Which 
Would Preclude a Grant of the Application of Texas 
Star Broadcasting Company. 


1507 xm. 

Exception is Taken to the Proposed Decision Granting! 
the Application of Texas Star Broadcasting CompanyI 
in That It is Not Supported by the Findings. 

1511 XIV. 

Exception is Taken to the Proposed Decision in That 
the Grant of the Application of Texas Star Broad¬ 
casting Company is Not Supported by and in Accord¬ 
ance With Reliable, Probative and Substantial Evi¬ 
dence. 


1513 XV. 

Exception is Taken to the Proposed Decision of the Com¬ 
mission in That It Evaluated the Applications of Texas 
Star Broadcasting Company and KTRH Broadcasting 
on a Comparative Basis. 


1515 XVI. 

Exception is Taken to the Proposed Decision in That 
the Hearing was Conducted by an Examiner in Viola¬ 
tion of Section 409 (a) of the Communications Act. 
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xvn. 

Exception is Taken to the Proposed Grant of Texas Star 
Broadcasting Company's Application in View of the 
Fact That Texas Star Proposes to Violate Section 315 
of the Communications Act. 


1516 xvm. 

Exception is Taken to the Proposed Decision of the Com¬ 
mission in That It Proposes to Grant an Application 
to an Applicant Who is a Non-Resident of the City 
to be Served. 


1517 XIX. 

Exception is Taken to the Failure of the Commission 
to Grant the Application of KRTH Broadcasting Com¬ 
pany. 


Filed August 9, 1949 

1610 Excerpts from Texas Star Motion to Strike KSEO 
Supporting Brief and Engineering Statement. 

8. As further supporting grounds for each of the alter¬ 
native requests, it is submitted that the “engineering re¬ 
port" designated “Exhibit A" actually consists of new 
evidence; viz., field measurements made by KSEO since the 
close of the hearing and the release of the Commission's 
Proposed Decision. KSEO in its pleading, however, seeks 
to have this new evidence “read as a yart fi of its Brief 
in Support of its Exceptions, and offers it to “corroborate" 
the arguments made therein. 

In short, the hearing in the above-styled docket was con¬ 
cluded over a year ago, and the record closed. KSEO 
would now attempt to introduce new matter into the record, 
however, under the guise of tendering an engineering “ex¬ 
hibit" to “corroborate" the arguments made in the Brief 
in support of its exceptions. To permit the introduction 
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of such new matter by allowing it to be filed as an attach¬ 
ment to a Brief in Support of Exceptions would do violence 
to the general rules of practice and pleadings as well as the 
Commission’s Rules and Regulations. 

Under the Commission’s Rules, even an amendment set¬ 
ting forth substantive new matter may not be entef- 
1611 tained after proposed decision. Rules and Regula¬ 
tions, Sec. 1.365 (a). In fact, “good cause” must 
be shown to amend after designation for hearing. This is 
in accordance with the general rules of pleading and prac¬ 
tice refusing to allow amendment to introduce new matter 
after an action is begun, where the slightest diligence 
would have disclosed to the party at the outset the facts 
sought to be set up. Woods v. Campbell, 87 Miss. 785 
40 S. 874— Newman v. Scofield, 102 Ga. 810, 30 SE. 421 
The Commission’s Rule, moreover, is not only in deference 
to the rights of other parties, but in the interest of orderly- 
administration and a proper dispatch of the Commission’s 
business. In re WMRO, Inc., (WMRO ), Docket No. 863*4 
Jan. 23, 1948, 4 RR. 37. Similarly, where a petition 1 6 
reopen the record is based on a claim of newly discovered 
evidence, the Commission’s Rules require the petitioner tb 
show that he could not, with due diligence, have known or 
discovered such facts at the time of the hearing. Rides 
and Regulations, Sec. 1.390 (e). No such showing wa4 
made by KSEO, in support of its claim that the recorcj 
should be reopened for the “receipt and inclusion” of the 
engineering data in its Exhibit A. In fact, not even thq 
bare allegation of that condition was made. It is with 
good reason that KSEO has omitted such an allegation or 
showing, for it is obvious that the engineering field meas¬ 
urements now sought to be introduced might have been 
taken by KSEO, with due diligence, at any time prior to| 
the hearing, and introduced at the hearing. 

Failing to have stated a legal basis for reopening the 
record to receive the new matter, KSEO has none the less 
attempted to bring in the evidence by submitting it as an 
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“Exhibit’’ to its Brief, and asking that it be read as a part 
of the Brief, to “corroborate the contention of KSEO as to 
the location of its 0.5 mv/m contour, and as to the extent 
of objectionable interferences which it would receive from 
the proposed Dallas operation.” (KSEO Brief, p. 11). 

It is submitted that this attempt to avoid the require¬ 
ments of the Commission and the general rules of pleading 
should not be sanctioned. 

• •••••**•• 
1644 Oral Argument of Dwight Rorer. 

1650 The Chairman: Are you excepting, Mr. Borer, to 

1651 the findings of fact beginning on page 8, paragraph 
15, through paragraph 23 on page 11? 

Mr. Rorer: Of the Commission’s proposed decision? 
The Chairman: Yes. 

Mr. Rorer: To the extent that that does not spell out 
the need of service. 

The Chairman: Are you taking any exceptions to the 
service that will be rendered by this applicant, as set forth 
in the findings of fact there? 

Mr. Rorer: To the extent it does not show need for the 
city it proposes to serve. 

The Chairman: Aside from the question of need, are you 
taking any exceptions to the facts set down in the findings 
of fact here ? 

Mr. Rorer: That they are going to do so and so? 

The Chairman: Yes. 

Mr. Rorer: No. 

• ***•••#•* 

1653 The Chairman: Where in the issues do you find 

1654 the question of need to be at issue ? 

Mr. Rorer: It is in the issues that I started my 
argument with. 

The Chairman: I was looking at the order of the Com¬ 
mission setting this down for hearing. 
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Mr. Rorer: Yes. 

The Chairman: Which one of the issues do you think 
refers to need? 

Mr. Rorer: Now, I don’t have it immediately in fr<j>nt 
of me, Mr. Chairman. If I had it in front of me I coijild 
point it out to you. 

The Chairman: I will hand it to you. 

Mr. Rorer: Thank you very much. No. 2, “To deter¬ 
mine the areas and populations which may expect to gain 
or lose primary service from the operation of the station, 
the character and type of program service proposed to 
rendered, and whether it would meet the requirements 
the populations and areas proposed to be served.” 

The Chairman: Whether it would meet the requirements. 

Mr. Rorer: That is right. 


[be 

of 


1659 The Chairman: Is Durant programming its station 
to the people who live in Dallas, Texas? 

Mr. Rorer: Yes, it is in their service area. 

The Chairman: Are they programming to the people |n 
Dallas? 

Mr. Rorer: Yes, sir. Mr. Denslow, who will follow mp, 
will develop that more fully. 


Oral Argument of L. A. Denslow. 


1660 Now, KSEO was permitted to intervene on the 
basis of an engineering study which it caused to be 
made, and at the hearing KSEO limited its testimony, 
limited its evidence to engineering evidence calculated to 
show precisely the loss which I have stated and precisely 
the loss which was the basis for intervention. 

Now, KSEO, as Mr. Rorer has said, is a small station, 
a daytime limited station on 750 kilocycles, at Durant, 
Oklahoma, about 14 miles north of the border. It being 
a small daytime station, 250 watts, its funds are rathe 
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meager, but, nevertheless, it did, in preparing this evi¬ 
dence, go to the trouble and expense of making actual 
measurement of ground conductivity towards Dallas. 

On the other hand, Texas Star satisfied itself with theo¬ 
retical calculations. Both the Examiner in his recom¬ 
mended decision and the Commission’s proposed 

1661 decision find that the measurements submitted on 
behalf of KSEO are more probative and are better 

evidence of exactly where the contour of KSEO in the 
direction of Dallas extends. 

Now, the Examiner who heard the case on December 20, 
1948, submitted his recommended decision, in which he con¬ 
cluded that the Commission had no alternative but to deny 
the Texas Star application, on the ground that the Texas 
Star applicant had failed to sustain the burden of proof 
provided for in Section 3.24 (b) of this Commission’s rules. 

On May 18 of this year, however, this Commission issued 
its proposed decision in which, on substantially the same 
facts as found by the Examiner, it proposed a grant to 
the Dallas applicant. 

Now, what did KSEO did (sic) then? It was faced with 
this proposed decision, proposing to take away 69% per 
cent of the population which would be left to it. Well, it went 
out and caused other actual measurements to be made. 

The Chairman: Those are not matters of record in this 
proceeding, are they, Mr. Denslow? 

Mr. Denslow: I will develop that in a minute. 

The Chairman: Are they? 

Mr. Denslow: That is the study which is the subject of 
the motion to strike. 

The Chairman: You filed those in your brief? 

Mr. Denslow: The engineering study was filed as 

1662 Exhibit A, and it was referred along with the excep¬ 
tions and brief in support of the exceptions to the 

proposed decision. 

The Chairman: Anything that is not a matter of record 
in this proceeding is not arguable in this case. 
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Mr. Denslow: I am just developing the background. ^ 

The Chairman: If it requires you to go into the question 
of the substance of the study, my point is it is not arguable 
before the Commission. We would have to be bound by 
the record in this case. If you feel there is sufficient ground 
on the basis of your study for a petition for reconsideration 
or to reopen the record, that is a different question. 

Mr. Denslow: One of our exceptions goes to that point, 
that the Commission should reopen the record. 

The Chairman: Did you petition to reopen the record? 

Mr. Denslow: No, sir. 

The Chairman: Is there a petition to reopen the recokd 
before us:? 

Mr. Denslow: There is none. It is a significant fa^t, 
whether that is or is not part of the record, if it corrobo¬ 
rates precisely the loss as shown at the hearing by KSE0. 

Mr. Chairman, do I understand that you do not want to 
hear argument in opposition to the motion to strike, be¬ 
cause the motion to strike is a motion to strike to prevent 
the Commission from considering this evidence in 
1663 determining the public interest? 

The Chairman: I do not want to hear any argu¬ 
ment at this time on the question of the substance of tie 
exhibit which you have filed. I am perfectly willing fqr 
you to argue the question of the motion to strike, as to 
whether or not it should be considered. If you are going 
to argue the merits of it, you achieve the same result ab 
if that exhibit was received in the record. I have to insist 
upon you arguing here upon the basis of what is before 
you on the record. If you have any argument as to ho 
that should be considered, without arguing what it is itsel 
we are perfectly willing to hear that as a part of thi; 
argument. 


1664-1665 Mr. Denslow: I submit we have Section 3.2^ 
(b) of the Rules and this places upon Texas Star 
the burden of proving that it will protect KSEO to its 0.5 
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millivolt per meter contour; that it has been admitted that 
this burden has not been sustained, and that we have, never¬ 
theless, the Commission’s proposed decision that Texas 
Star should he granted, even though it will take away from 
KSEO’s service area 69 1 ,4 per cent of the population now 
being served—not now being served, but the population 
which will be left after the diminution. 

Now, on this state of the facts, Section 3.24 (b) goes 
further, it places an additional burden upon Texas Star to 
prove that the need for its new proposed service outweighs 
the need of the service of KSEO which will be lost. 

Now, what do we have in the record, as submitted by the 
Texas Star, on this point? The sum total of Texas Star’s 
efforts to prove need can be found on pages 115 to 118, 
130-133, and 163 of the transcript. That is 7 pages out 
of 574 pages in the record. 

There were two lay witnesses, as Mr. Rorer said. Judge 
Hofheintz, one of the applicant partners, testified he inter¬ 
viewed some 50 persons in the Dallas area, and we have no 
doubt he did that, but not a single one appeared at the 
hearing; and Mr. Stephen of the Texas Star staff testified 
he spent a few days in Dallas to determine the need, and 
he sponsored an exhibit, Texas Star Exhibit 16, 
1666 which named the representatives of 21 Dallas organi¬ 
zations that he had interviewed, and we have no 
doubt that he interviewed them, but not one of them ap¬ 
peared to testify, or appeared by letter—nothing. Is that 
the kind of showing that meets the burden put on the Texas 
Star by the rule? Is that a showing to warrant the con¬ 
clusion proposed by this Commission, that the greater need 
of a new Dallas service—this is the language of the Com¬ 
mission—“justified the diminution of KSEO service area”, 
a diminution of 69 1 / 4 per cent of the population which will 
remain? 

I submit that it is not a sufficient showing under the 
Worcester case in Docket 8995, to which Mr. Rorer re¬ 
ferred, decided as late as November 30 of this year. 






189 


Well, can we say that, after all, this is a 10-kilocycle 
separation here and there would not be any loss of service, 
really, anywhere? That there would just be a substitution 
of service, Dallas service for Durant service, a substitution 
as to 69V2 per cent of the remaining service to Durant? 

This is one of the reasons which has been advanced in 
the proposed decision for the conclusion under 307 (a) and 
307 (b). Of course, I submit that if that is a valid reason 
in this case it is equally valid for the outright 100 per cent 
deletion of an existing operation, and I feel that any con¬ 
cept of public interest has got to envision the establish¬ 
ment of stations which will be protected within stable 
1667 service areas, and I think it was this concept of 
public interest which underlay Section 3.24 (b) pf 
the Commission’s Buies. 

Well, can we say that it is to meet the burden provided 
by the rules to say that the area which will be lost to 
KSEO already receives primary service from other sta¬ 
tions? Perhaps there is some magic in this existing pri¬ 
mary service which demonstrates the need in favor of a 
proposed Dallas signal rather than the existing Durant 
signal. But I rather believe that the truth lies in the direc¬ 
tion that additional service is absolutely colorless, or thaLt 
existing additional service is absolutely colorless in anv 
determination of the public interest, any determination of 
need, as between the present Durant signal in the inter¬ 
ference area and the proposed Dallas signal. 

The Chairman: You have five minutes remaining, Mr r 
Denslow. 

Mr. Denslow: Thank you. Can we say that this burden 
as to need is met by saying KSEO’s lost audience all liv€| 
in Texas? I suppose if we do so we have to say the Com 
gress, when it exercised its power under the Commerce! 
clause and passed the Communications Act, had some con¬ 
cept that state boundaries should be used to limit public 
interest as to station coverage. It does not sound reason¬ 
able, but I think we would have to assume it on that 
reasoning. 
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It is true the Commission did apply that doctrine 

1668 in the Holyoke case, Docket 7325. But the Commis¬ 
sion, by its Examiner in the Worcester case, Docket 

8995, refused to extend it to support the claim of a proposed 
operation which would merely supplement existing services 
in the Worcester area, and that is what we have here in 
Dallas. 

Can we say that the burden is met by saying KSEO’s 
loss of 69*4 per cent all reside in the Dallas trade area? 
Doesn’t this prove too much? Durant also lies within the 
Dallas trade area, and that reasoning would support a 
conclusion that Durant itself could be cut out from KSEO’s 
present protected service area. 

The Chairman: Is there some population lost in the 
Durant trade area? 

Mr. Denslow: There was testimony to that effect—oh, 
the population lost? 

The Chairman: Is there population to be lost to KSEO 
under the proposed decision in the Durant trading area? 

Mr. Denslow: There is nothing in the record to indicate 
that. 

The Chairman: Is the finding correct that all of the popu¬ 
lation lost to the Durant station is within the State of 
Texas? 

Mr. Denslow: Yes, sir, that is correct. 

The Chairman: How far is Durant, if it is in the record, 
how far is Durant from the Texas state line? 

1669 Mr. Denslow: 14 miles. 

The Chairman: Is that in the record here? 

Mr. Denslow: I believe it is, yes, as an exhibit. 

The Commission has been loath to permit objectionable 
interference to established stations. What makes an estab¬ 
lished station more than a stable service area? 

So we have KSEO, which is located in the Dallas trade 
area and it puts an effective signal over a portion of that 
area, and we have the Texas Star which proposes to be 
located in the Dallas area and proposes to serve only a 




portion of the Dallas trade area, just as KSEO is doin^. 
Is it then the fact that Texas Star proposes to broadcast 
from the center of the area rather than elsewhere in it 
that shows the need, even though primary service will not 
be rendered to a single additional person that does not now 
receive primary service from other stations'? 

How many more minutes do I have? 

The Chairman: Two minutes. 

Mr. Denslow: I am not arguing as to the substance of 
this, but I did want you to look at the very last page of 
this exhibit which is in question, and just look at that map, 
and on that map there is a crosshatched area. 

Mr. James: Mr. Chairman, I object to this line of argu¬ 
ment. I am sorry to interrupt Mr. Denslow, but it seemJs 
it would be a timely admonition given by the Chaiif- 
1670 man that this not be considered by the Commissioji 
until the motion is ruled on. 

The Chairman: I think I can ask him a question thaf 
will clear it up. Is this page you are referring to based 
upon the evidence in the record in this proceeding, or is it 
based upon the findings of this additional survey that wak 
made after the record was closed? 

Mr. Denslow: Our position with respect to this last page 
is that it corroborates entirely what was in the record. 

The Chairman: Is it based upon the findings? 

Mr. Denslow: It is based upon the new study. 

The Chairman: Based upon the new study? 

Mr. Denslow: Yes, it is based upon the new study. 

The Chairman: I am afraid we will have to exclude that 
from the argument. We have to decide this case upon the 
evidence and the record in this proceeding. 

Mr. Denslow: That is all I have, then, your HonorJ 
Thank you. 
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1671 Oral Argument of W. Ervin James. 
**•••••*•* 

1672 Now, as I have stated, the Dallas applicant filed 
this application in February, 1947, which, the Com¬ 
mission will recall, was during the so-called freeze period, 
or the freeze period came right after that, and there were 
channel studies made in which the Commission invited all 
licensees on the 740 channel and adjacent channels to come 
in and participate in those studies. That application was 
on file at that time, but it was a year later, in the course 
of this hearing, that KSEO placed on the witness stand 
some five different engineers and introduced six different 
exhibits, some of which have appendices, to show the 
amount of interference of KSEO, and it was greater than 
the interference to KSEO depicted by the engineering wit¬ 
ness for Texas Star, which was based upon the soil con¬ 
ductivity maps of the FCC, which he had a perfect right 

to do. 

1673 Then 18 months later, members of the Commission, 
after the Commission had issued a proposed decision 

looking towards a grant of the Dallas application, as a 
part of the exceptions in the case KSEO first attempted to 
bring in, under the guise of a so-called engineering exhibit, 
a large block of data, which it merely terms corroborative 
of its arguments and exceptions. I don’t care whether you 
call it an annex, an engineering statement, an exhibit, a 
report, or what you term it—and it has been termed every¬ 
thing in their brief—the fact remains it is purely and 
simply a mass of purported field measurements taken a 
year and a half after the record was closed in this pro¬ 
ceeding. 

1680 Section 3.24 (b) says this: “It must be shown the 
need for the service in the public interest outweighs 
the need for the service which will be lost.” No service 
will be lost in this proceeding. It is true that the service 
will be lost to KSEO, but the courts have held that the 
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public interest is the listening public, under the holdings 
of the court decisions. 

Certainly KSEO has no controlling ownership of the fre¬ 
quency of 750 on the adjacent channel on which they oper¬ 
ate, and a fortiori, they certainly have no right of a par¬ 
ticular segment of the audience that they purport to serve. 

So the language in Section 3.24 (b), relied upon by 
KSEO, has to do with service which is lost. This service 
area is not lost. There is merely substitution of the Dallas 
service for the KSEO service down in Texas, so all these 
denisens living in there can listen to their own station 
in Dallas. 

In addition to that, there are 17 other stations that they 
can listen to. 

Now this intervenor, KSEO, comes into the hearing with 
counsel and an engineering witness, or rather, five engi¬ 
neering witnesses. They put on five engineering witnesses 
to show the extent of this interference. We attempted to 
put on evidence to show—we made an offer of proof, so this 
is not going outside of the record, albeit the examiner over¬ 
ruled us, but we offered to show to this Commission that 
a witness for the Texas Star Broadcasting Company 
1681 had listened for one solid week immediately prior to 
this hearing to the programs of KSEO in Durant, 
and if he had been permitted to testify he would have testi¬ 
fied, and it is in their record, that not one program origi¬ 
nated in Texas, not one program. 

The Chairman: Is this in the record, Mr. James? 

Mr. James: Yes, sir, this is in the record. I am not going 
outside of the record, Mr. Chairman. 

Commissioner Hyde: I should like to know the basis on 
which that offer was refused. 

Mr. James: I would like to know too, Commissioner Hyde. 
I would like to know on what ground, but it was an objec¬ 
tion by the examiner and we merely made an offer of proof 
after that objection, and it is in the record, it is all there. 
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1690 The Commission has recognized in innumerable de¬ 
cisions, that these factors are not controlling, particu- 1 
larly where there is service from 17 other stations. 

1691 This Commission in January, in the Hampton case, 
made a grant where the interference was offered to 

three stations, there wasn’t interference to just one station 
but it was offered to three stations, and in one case only one 
other station served the 36,000 people who lost service. 
Here there is no loss, it is merely a substitution. In that 1 
case it was a 9.43 millivolt limitation at night and 20 per 
cent of the population resided between the limit and the 
normally protected contour. The Standards call for 10 * 
per cent. 

In May, 1949, in the WHP case—incidentally, WHP was 
represented by Dow Lohnes and Albertson, the counsel for 
KTRH here—the Commission gave a grant even though 
the limit was 7.24 millivolts per meter and where some 18 
per cent of the population resided between the 7.24 milli¬ 
volts per meter limitation and the normally protected con¬ 
tour, and WFIL lost 40,000 listeners by this grant, and 
there was no substitution of service, they lost 40,000 lis¬ 
teners. 

In the instant case the Commission found correctly even 
if the interference had been as great as it is, nevertheless 
a grant to Dallas would serve 1,300,000 people daytime and i 
600,000 people nighttime, who now only get service from 
three full-time stations, two of which are owned by big 
metropolitan dailies and the other one owned by the politi¬ 
cal subdivision of Dallas itself. 


1692 Argument of Dwight Rorer (in Rebuttal). 

• •••••**•* 

Now, we come forward with measurements made by 
KSEO. They were made by an eminent consulting radio 
engineer, but they were not precisely in accordance with 
the method you use when you make measurements. He did 
not do it on radials close enough to the station. 
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The Chairman: How many measurements did he make! 

Mr. Rorer: In number, Mr. Chairman? 

1693 The Chairman: Yes, in number. 

Mr. Rorer: Mr. Denslow will probably be able to 
answer that. 

Mr. Denslow: The objection to the measurements was 
that they were taken (on) only one radial and that they did 
not begin close enough to the Durant transmitter, I think 
within a mile, and the closest was 1.2 miles. 

The Chairman: Would it be fair to say there were not! 
enough measurements taken on that radial and not enough 
radials measured and therefore the measurements were not 
in accordance with the Standards prescribed by the Com¬ 
mission for making such measurements? 

Mr. Denslow: It is fair to say that there were not meas¬ 
urements made in accordance with the Standards of the 
Commission sufficient to show a contour. 

• ###••##•* 

1695 The Chairman: Do you know why those measure¬ 
ments were not made in accordance with the Stand¬ 
ards while the record was still open? 

Mr. Rorer: Why they were not made in the first instance ? 

The Chairman: Yes. 

Mr. Rorer: I will have to ask my friend Mr. Denslow. 

The Chairman: Mr. Denslow, will you answer the 
question. 

Mr. Denslow: I think it was the lack of time. As I recol¬ 
lect—and I have been counsel all through for KSEO— 
originally Texas Star was a part of this Tulsa application 
which was down here, Tulsa was in it and Governor Kerr’s 
station at Tulsa, and the proposed Dallas or Texas Star, 
and then there were some changes between them so as to 
eliminate a joint hearing. It was only after that change 
was made that we saw we would be hurt, and it was then 
that we came in. We did not have a great deal of time, 
nor do we have a great deal of money to spend. 

The Chairman: How long from the time this was set for 
hearing until the record was closed, if you know? 
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Mr. Denslow: I can’t answer that. 

Mr. Borer: Now one final thought. Yon have been very- 
patient. Section 3.24 of your Buies is the crux of this case. 
You have to decide this case under 3.24 of your Buies, and 
if you can’t bring it within this scope, in view of the 
1696 fact that Dallas hasn’t met is burden, then this appli¬ 
cation of Dallas must be denied. That means KPBH 
(sic) gets its grant and the Durant Oklahoma station in¬ 
tegrity is unviolated. 

Now your Section 3.24 of the Buies is the law, it is as 
much law as Section 307 (a) or 307 (b), either or both of 
the statutes, and when it is regularly and legally promul¬ 
gated it has the same force and effect as does Section 307 
(a) or 307 (b), and the Supreme Court has said so in the 
Columbia Broadcasting case, 316 U. S. 407, and it is equally 
binding on the Commission as it is upon us, the broadcaster 
or the applicant for a license. So that Section 3.24 (b) is on 
a parity with Section 307 (a) and (b). So that you cannot 
decide this case on 307 (b)—period. You just can’t do it. 
You have to bring it within the conditions of Section 3.24. 
This proposed decision doesn’t do it legally, and therefore 
the Dallas application must be denied. 


Commissioner Webster: You rely on Buie 3.24 (b) ? 

Mr. Borer: Yes. 

Commissioner Webster: On the other hand, how- 
1697 ever, you brush aside our engineering Standards, 
which are part of our rules. How do you justify 
taking that position? 

Mr. Borer: No, no, I don’t brush them aside at all. On 
the contrary, your Standards are just as much law as these 
rules. 


1698 Commissioner Webster: I did not ask you that. 

In taking the measurements, you did not take the 
measurements in accordance with the Standards, isn’t that 
right? 
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Mr. Rorer: They were not taken strictly in accordance 
with the Standards, that is right. 


Commissioner Webster: I have another question. Many 
of the practitioners before us here and many of the lawyers 
come here and ask us to take into account material that is 
developed after the record is closed. Do you think that is a 
good practice for the Commission to follow? 

1699 Mr. Rorer: Of course not, Commissioner Webster. 

Commissioner Webster: Why do you do it here? 

Mr. Rorer: Well, sir, I am speaking for my friend, Mr. 
Denslow, the Oklahoma applicant, or the Oklahoma inter- 
venor. He felt, and I think properly so, as an adminis¬ 
trative body you want to do the right thing on the facts. 
What this proposal is that is subject to the motion to strike 
is corroborative in accordance with your rules. Now 
whether you look at it or throw it in the waste basket, it 
seems to me doesn’t change the ultimate result here. But 
if you want to do the right thing at the cheapest price, there 
are the facts. 

Commissioner Webster: I am asking you, is that the 
usual practice of you practitioners to ask for that? 

Mr. Rorer: No, sir, and I am not criticizing my good 
friend here. 

Commissioner Webster: Why did not somebody come in 
with a petition? 

Mr. Rorer: That I cannot answer either, sir. He is here 
with a proposal to submit some facts on contours, which, 
incidentally, now that we are talking about that, I do not 
think can lie here, because the time for pleading has ended. 

Commissioner Webster: I don’t understand why some¬ 
body did not come in with a petition to open the record 
and put the material in. 
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Adopted January 27,1950 
1710 Decision. 

By the Commission: (Commissioners Walker, Jones and 
Sterling dissenting.) 

Preliminary Statement. 

1. This proceeding involves the applications of (1) Roy 
Hofheinz and W. N. Hooper, a partnership, d/b as Texas 
Star Broadcasting Company, for a permit to construct a 
new AM broadcast station in Dallas, Texas, to be operated 
on the frequency 740 kc, with power of 5 kw night and 10 
kw day, unlimited time, employing a directional antenna 
during both daytime and nighttime hours of operation; and 
(2) KTRH Broadcasting Company, licensee of Station 
KTRH, Houston, Texas (now operating on 740 kc, with 
power of 50 kw, unlimited time, using a directional antenna 
during both daytime and nighttime hours), for a construc¬ 
tion permit to change the daytime directional antenna sys¬ 
tem. The Democrat Printing Company, licensee of Station 
KSEO, Durant, Oklahoma, operating on the adjacent chan¬ 
nel 750 kc, with power of 250 watts, daytime only, was 
authorized to participate and did participate in the hear- i 
ing as an intervenor. A consolidated hearing was held on 
these applications before an Examiner in Washington, 

D. C., on January 27, 28 and 29, 1948. Thereafter, in lieu 
of Proposed Findings, briefs were submitted by all of the 
parties to this proceeding in support of their respective 
positions. The legal qualifications of KTRH Broadcasting 
Company are not in issue in this proceeding. On December 
20, 1948, the Examiner submitted his Recommended Deci¬ 
sion recommending a grant to KTRH Broadcasting Com- i 
pany and a denial of the application of Texas Star Broad¬ 
casting Company. On May 12, 1949, the Commission 
adopted a Proposed Decision proposing to grant the appli¬ 
cation of Texas Star Broadcasting Company and proposing 
to deny the application of KTRH Broadcasting Company. 
On June 27,1949, exceptions to the Proposed Decision were 
filed by KTRH Broadcasting Company and by Democrat 



Printing Company, together with supporting briefs. On 
July 27, 1949, a reply brief to the exceptions was filed by 
Texas Star Broadcasting Company. On August 9, 1949, 
Texas Star Broadcasting Company filed a motion to strike 
the Democrat Printing Company’s supporting brief and 
engineering statement. Oppositions to this motion to strike 
were filed August 19,1949, by Democrat Printing Company 
and KTRH Broadcasting Company. Oral argument on 
both the exceptions and the motion to strike was held on 
December 19, 1949. The Commission’s rulings on the ex¬ 
ceptions are attached hereto as Appendix I. 

1711 Petition of Texas Star Broadcasting Company to 
Dismiss Application of KTRH Broadcasting Com¬ 
pany. 

2. During the presentation of testimony in the instant 
proceeding on behalf of the KTRH Broadcasting Company, 
counsel for the Texas Star Broadcasting Company moved 
that the application of the former be dismissed on the 
ground that it is fatally defective and has no legal standing 
before this Commission. The Examiner refused to enter¬ 
tain the motion on the ground that it was beyond his juris¬ 
dictional authority to dismiss the application. In making 
this ruling, the Examiner referred the motion to the full 
Commission for its consideration and proceeded to hear the 
evidence on the application of the KTRH Broadcasting 
Company over the continuing objections of counsel for the 
Texas Star Broadcasting Company. Subsequent to the 
close of the hearing, on February 13, 1948, Texas Star 
Broadcasting Company filed a petition with this Commis¬ 
sion to dismiss the application of KTRH Broadcasting 
Company and, on February 24, 1948, the KTRH Broad¬ 
casting Company filed an answer to said petition. This 
petition is now before the Commission for its consideration. 

3. The petition to dismiss the application of KTRH 
Broadcasting Company is based upon the following 
grounds: (a) that the application was signed by Benjamin 
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F. Orr as Assistant Secretary of this licensee corporation 
without the authority of its Board of Directors; and (b) 
that, as of the date of the filing of the application and the 
date of the hearing, the corporation had not approved such 
filing through its duly elected Board of Directors. In sup¬ 
port of its request that the KTRH application be dismissed, 
the petitioner further alleges, in substance, that as a matter 
of general corporation law and under the Texas statutes, 
corporations must necessarily act through formal vote of 
their duly elected boards of directors; that without such 
authorization the action taken by an employee, such as Mr. 
Orr, would be invalid; and that as the filing of the appli¬ 
cation was not, in fact, formally authorized or ratified by 
the Board of Directors of KTRH Broadcasting Corpora¬ 
tion, such application is ultra vires and therefore fatally 
defective and of no legal significance. In support of these 
allegations, the petitioner cites a number of authorities 
including certain decisions of the Texas courts. In its 
answer to the petition to dismiss, the KTRH Broadcasting 
Company contends that its application as filed conforms to 
all of the requirements of the Communications Act of 1934, 
as amended, and the Rules and Regulations of this Com¬ 
mission and may not be summarily dismissed; that the 
notice of hearing did not require a determination of the 
issue now raised by the petitioner; that said petitioner 
cannot collaterally attack the acts of this corporation or of 
its officers; and that ample authority for executing the 
application existed in the officer signing it. 

1712 4. It appears from the evidence that the prospec¬ 

tive filing of the instant application of KTRH Broad¬ 
casting Company had been under consideration for several 
years prior to the hearing and that the matter had been 
informally discussed among the officials of KTRH Broad¬ 
casting Company from time to time; that Benjamin F. Orr 
had been the manager of Station KTRH since about 1930; 
that the instant application was executed by him as Assist¬ 
ant Secretary of the KTRH Broadcast Company on De- 
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cember 31,1947; that he was not a member of the Board 0f 
Directors at the time the application was executed or filed; 
that at no time prior to the date of the filing of the applica¬ 
tion or the date of the hearing had such execution or filing 
been approved by formal resolution of the Board of Direc¬ 
tors of the KTRH Broadcasting Company; that, howevelr, 
prior to the date on which the application was filed, Mr. 
Orr obtained verbal approval of this contemplated action 
from two of the three then existing directors, who were 
likewise serving, respectively, as the President and Secri- 
tary-Treasurer of this corporation; that on January 13, 
1948, subsequent to the date (January 5, 1948) on whic)i 
the application was filed, Mr. Orr was elected as the Presi¬ 
dent and a Director of the KTRH Broadcasting Company 
at the regular meeting of its stockholders; and that on the 
same date he attended a directors’ meeting at which this 
application was discussed and a formal resolution adopted 
to amend the charter of the corporation in order to author¬ 
ize the filing of an application for television facilities] 1 
Mr. Orr appeared in the instant hearing as one of the prin¬ 
cipal witness for the KTRH Broadcasting Company and 
testified extensively in support of its application. 

5. It is well established, as contended by the petitioner, 
that under the general law governing corporations, as well 
as the laws of the State of Texas, the business of corporat¬ 
ions is normally conducted by their duly elected boards of 
directors. Moreover, the secretary or an employee of a 
corporation may generally exercise only such power as the 
agent thereof, as is conferred upon him by its board of 
directors. It has been said, however, in Texas and otheil 
court decisions, that the authority of an agent to act for a 
corporation may be shown by a course of dealing in which 
the acts of the alleged agent were known and recognized 
by llie corporation and that under such circumstances this 

1 Tabic I, Section II, Page 2 of the instant application of KTRH Broadcasting Com¬ 
pany indicates that at the time of the above meetings, the same three persons who 
constituted the Board of Directors of this corporation were also the only individual 
stockholders thereof. 
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authority need not be established by a formal corporate 
action or resolution of the board of directors as it may be 
implied from a recognition and adoption of the agent’s 
transactions. ( Wichita Falls Electric Company v. Huey, 
246 S. W., 692; Equitable Life Assurance Society of the 
United States v. Ellis, 137 S. W., 184; Houston Oil Com¬ 
pany of Texas v. Payne, et al., 164 S. W., 886; Tyler 
Building and Loan Association v. Forse, 59 S. W. 818). 

6. It is also well settled that as against strangers it is 
usually immaterial whether the agent has received a spe¬ 
cific appointment from the board of directors, where he 
has held such position for a considerable length of 
1713 time and his services have been accepted by the 
company. It is enough that the agent is held out 
to the public as having the powers he exercises or there 
has been an acquiesence or ratification of such acts with 
knowledge as where, with such knowledge, the corporation 
accepts and retains the benefits of the contract or arrange¬ 
ment made by the agent. It has been further held by Texas 
and other authorities that where the unauthorized act or 
contract is clearly beneficial to the corporation, a ratifica¬ 
tion thereof may be implied from slight circumstances and 
need not be shown by formal action of the board of directors. 
(Thompson on Corporations, 3rd Ed. Sec. 1718; 14a Corpus 
Juris, Page 382; Canadian Long Distance Telephone Com¬ 
pany v. Seiber, et al., 159 S. W., 897; Peach River Lumber 
Company v. Ayers, 91 S. W. 387; Davis, et al. v. Muecos 
Valley Irrigation Company, 126 S. "W., 4; Jay, et al. v. 
Quality Shirt Manufacturing Company, 73 S. W. (2d) 905; 
Texas and P. Ry. Company v. Davis, 54 S. W., 381; Lyons 
v. Texorado Oil and Gas Company, et al., 91 S. "W. (2d) 
375.) It is also well established by leading authorities, in¬ 
cluding the Texas courts, that a party who stands in the 
position of a stranger to a corporation and whose rights 
are not injuriously affected by reason of the fact that the 
corporation has acted in excess of its powers or beyond the 
warrant of law, has no standing to question the legality of 
such act. 
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7. As above indicated, this application was submitted on I 
January 5, 1948. It was formally accepted for filing and 
given a file number by this Commission on the same date. 
There is no specific requirement in the Communications Act 
of 1934, as amended, or in the Commission’s present Rules 
of Practice and Procedure, that the filing of an application 
for broadcast facilities before this Commission shall be 
expressly authorized or ratified by formal resolution of the 
board of directors of an applicant corporation. The in¬ 
stant application of the KTRH Broadcasting Company was 
prepared on revised Form 301, which was formally adopted 
by this Commission in its Order of October 16,1947. There 
is no requirement in this application form that a certified 
copy of a resolution of the board of directors of an appli¬ 
cant corporation, formally authorizing the execution or 
filing of the application shall be attached thereto. 2 
1714 8. The next question to be determined is whether 

or not the execution and filing of the application by 
Benjamin F. Orr, Assistant Secretary, without formal au¬ 
thorization or ratification of the Board of Directors of 
KTRH Broadcasting Company was beyond the scope of 
his agency or constituted an ultra vires act of this corpo¬ 
ration. Although it appears that he was not authorized 
by formal action of the Board of Directors to file the appli¬ 
cation, he did obtain prior approval of such contemplated 
action by two, or a majority, of the board of the then exist¬ 
ing directors. Moreover, it appears that the prospective 
filing of this application had been informally discussed by 
the officials of the corporation on several occasions over a 
period of years. These circumstances show that Mr. Orr 
had implied authority to act on behalf of the corporation 

2 However, Section 41(A) of F. C. C. Form No. 301, which was in use prior to 
October 16, 1947, required that if an applicant were a legal entity other than an 
individual or partnership, the application should show that the making thereof was 
authorized by formal resolution of the board of directors of the applicant corporation, 
indicating the date and place of this action; that a quorum of members required by 
the by-laws having authority to act was present; that the resolution was voted upon 
favorably by a majority’ (or the number required by the by-laws) of those present and 
having authority to vote on the resolution; and that the officer executing the applica¬ 
tion was authorized to do so. 
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in this matter. It is further shown that subsequent to the 
filing of the application and prior to the hearing, he was 
elected as an officer and director of the corporation at a 
regular meeting of the stockholders thereof at which time 
the stockholders (all of whom were members of the Board 
of Directors) apparently knew that the application was 
pending before this Commission. He also discussed the 
pendency of this application with the members of the Board 
of Directors at a meeting of such board which was held 
later on the same date. Subsequently, at the hearing, he 
appeared as a witness and testified extensively as president, 
dirctor and general manager of the corporation in support 
of the application. The filing of the instant application 
requesting authority to improve the facilities of Station 
KTRH was certainly an act which was beneficial to the 
business of the application corporation. As shown by the 
above authorities, ratification of such acts may be implied 
from slight circumstances. In considering all of these mat¬ 
ters, it is our view that even if Mr. Orr lacked the original 
authority to execute and file the application, the subsequent 
knowledge, acquiescence and conduct of the stockholders 
and directors of the applicant corporation constituted a 
complete ratification of these acts. Moreover, it is not 
shown that the filing of the application constituted an ultra 
vires act of the KTRH Broadcasting Company as this cor¬ 
poration is expressly authorized by its charter to engage 
in the business of radio broadcasting and this act was inci¬ 
dental to such business. 

9. In view of the foregoing considerations, we believe 
that the petition of Texas Star Broadcasting Company to 
dismiss the application of KTRH Broadcasting Company 
should be denied. 

Findings of Fact. 

In re Texas Star Broadcasting Company (Docket No. 8258) \ 

(a) In re Dallas area. 

10. The city of Dallas is the county seat of Dallas County, 
Texas. According to the 1940 U. S. Census, this city has 
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a population of 294,734 and its metropolitan district a 
population of 376,548. In 1947, the city of Dallas had $n 
estimated population of 466,300. This city is an important 
wholesale, jobbing and distribution center. It is also the 
division headquarters for The Western Union Telegraph 
Company in eight states and the headquarters of the 
1715 Eleventh Federal Reserve District. The principal 
industries and occupations of Dallas and the sur¬ 
rounding area, consist of the manufacture of machine-shop 
products, oil well machinery, farm machinery, beverages, 
cement, leather and saddling, baking products, cottonseed 
products, furniture, flour mill products, cotton marketing, 
food processing and aircraft production. There are located 
in Dallas a total of 4,294 retail outlets. (Sixteenth Census 
of the U. S., 1940; Census of Business, Vol. I, Retail Trade, 
1939). 

11. The following broadcast stations are located in thb 
city of Dallas: KRLD, operating on 1080 kc, with power 
of 50 kw, unlimited time, and affiliated with the Columbia 
Broadcasting System; WFAA, sharing with Station 
WBAP, Ft. Worth, Texas, the use of the frequencies 820 
kc and 570 kc, and affiliated with the American Broadcast^ 
ing Company and the National Broadcasting Company; 
WRR, operating on 1310 kc, with power of 5 kw, unlimited 
time, and affiliated with the Mutual Broadcasting System; 
KSKY, operating on 660 kc, with power of 1 kw, daytime 
only; and KIXL, operating on 1040 kc, with power of 1 kw[ 
daytime only. Stations KSKY and KIXL have no net{ 
work affiliations. The licensee of Station KRLD is owned 
by the Times-Herald Printing Company, owner and pub¬ 
lisher of the Dallas Times-Herald and Station WFAA is 
licensed to the A. H. Belo Corporation, owner and pub¬ 
lisher of the Dallas News. The Times-Herald and th^ 
News are the only daily newspapers published in Dallas.! 
Station WRR is licensed to the city of Dallas. 
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(b) In General. 

12. The Texas Star Broadcasting Company is a partner¬ 
ship composed of Roy Hofheinz and W. N. Hooper, both of 
whom are United States citizens and reside in Houston, 
Texas. The applicant partnership is the licensee of AM 
Station KTHT, Houston, Texas, which now operates on 
1230 kc, with power of 250 watts, unlimited time, and holds 
a construction permit to operate this station on 790 kc, 
with power of 5 kw, unlimited time. This partnership also 
holds an authorization to operate a Class B FM station 
(KOPY) in Houston. 3 On February 13, 1948, the Texas 
Star Broadcasting Company was granted a permit to con¬ 
struct a new AM broadcast station (now using the call 
letters KSOX) in Harlingen, Texas, to be operated on 1530 
kc, with power of 50 kw, unlimited time, except for the 
hours between local sunset in Cincinnati, Ohio, and local 
sunset in Sacramento, California. However, the partner¬ 
ship has filed an application for modification of construc¬ 
tion permit (B-MP-3790) to reduce the nighttime operating 
power of this proposed station from 50 to 10 kw, after 
sunset at Cincinnati, Ohio, and to make changes in the pro¬ 
posed directional antenna system. 4 On June 26, 1948, this 
Commission adopted, after a hearing thereon involving two 
other conflicting proposals, a proposed decision, looking 
to a grant of an application of the Louisiana Broadcasting 
Company (Docket No. 7162), a partnership identical with 
the applicant in this proceeding, for a permit to erect a 
new broadcast station at New Orleans, Louisiana, to be op¬ 
erated on 1540 kc, with 50 kw day, 25 kw night, using a 
directional antenna during both daytime and night- 
1716 time hours. 5 The Texas Star Broadcasting Com¬ 
pany is also an applicant for a new AM broadcast 
station in San Antonio, Texas, to be operated on the fre- 

3 On December 15, 1949, KOPY was deleted at the request of Texas Star Broad¬ 
casting Company. 

4 This application was granted on February 2, 1949. 

6 On May 12, 1949, the Commission adopted a Decision granting the application of 
Louisiana Broadcasting Company. 




207 

quency of 860 kc, employing a nighttime directional antenna, 
with power of 1 kw night, 5 kw day, unlimited time (Docket 
No. 8079). This application was heard in a consolidated 
proceeding with a conflicting application (Docket No. 8072) 
of the Mission Broadcasting Company (KONO), San An¬ 
tonio, Texas. Subsequent to this hearing, on August 25, 
1948, this Commission adopted a proposed decision looking 
to a grant of the application of Mission Broadcasting Com¬ 
pany and to a denial of the application of Texas St^.r 
Broadcasting Company.® Roy Hofheinz, supra, has filed an 
application (BP-CT-271), as an individual, for a new tele¬ 
vision broadcast station at Houston, Texas, which was 
designated for hearing (Docket No. 8793) on February 26, 
1948, in consolidation with four other applications. As yet, 
no date has been set for this hearing. 

13. Roy Hofheinz, the managing partner of the Texas 
Star Broadcasting Company, was educated in the Houston 
public schools and later attended Rice University and the 
Law School of the University of Houston. Subsequent tp 
his admission to the Texas Bar, he was elected to the State 
Legislature where he served for one term. At the concluL 
sion of this term, he was elected to the office of County- 
Judge of Harris County, Texas, in which he served for 
four consecutive terms, or eight years. In 1944, he becamp 
engaged in the business of radio broadcasting in connecj 
tion with the operation of Station KTHT, Houston. Iri 
addition to his interest in the Texas Star Broadcasting 
Company, he owns a 50% interest in the Houston Slag} 
Materials Company, but does not actively participate in] 
its affairs. He formerly served as president of the Fre^ 
quency Modulation Association, a trade organization in the] 
FM broadcasting field. At present, he devotes all of his 
time to the radio interests of the Texas Star Broadcasting 
Company and personally formulates the policies govern¬ 
ing the operation of its existing, authorized and proposed 

6 On May 12, 1949, the Commission adopted a Decision denying the application of 
Texas Star Broadcasting Company (Docket No. 8079) and granting the application of 
Mission Broadcasting Company (Docket No. 8072). 
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broadcast stations. As a resident of Houston, he actively 
participates in the civic and charitable activities of that 
city. Mr. Hofheinz has never resided in Dallas, has never 
had any personal business interests therein and, with one 
exception, belongs to no civic organizations in that city. 
Should the instant application be granted, he would con¬ 
tinue to reside in Houston. W. N. Hooper, the other mem¬ 
ber of the applicant partnership, does not plan to take any 
active part in the management of the proposed Dallas 
station or in the determination of policies governing its 
operation and his participation in the enterprise would 
consist mainly of assuring its financial success. 
1717 14. Mr. Hofheinz intends to supervise the opera¬ 

tion of the proposed Dallas station by means of com 
munication over a direct two-way wire line from Dallas 
to Houston, which would be utilized for the exchange of 
information between these points. He also plans to travel 
to Dallas in a private plane, owned by his partner, when¬ 
ever his presence there is required. He expects to visit 
that city at frequent intervals and would devote as much 
time to the affairs of the proposed station as might be 
needed to insure its efficient installation and operation. 
A fulltime local manager would be engaged to supervise 
the day-to-day operations of the proposed station under 
the direction of Mr. Hofheinz. This individual would be 
directly accountable to Hofheinz for the execution of all 
station policies established by him. The applicant plans to 
engage initially a staff of 29 additional employees to assist 
in the construction and operation of the proposed station. 
In selecting these persons, preference would be accorded to 
all veterans who prove to be qualified. The proposed pro¬ 
gram manager would also serve as the farm news editor 
and, as such, would have complete charge of the scheduling 
of farm and home programs. The proposed promotion 
director would also be in charge of community services and 
would serve as liaison with local civic, social, fraternal and 
charitable organizations in the planning of public service 
programs scheduled for broadcast by the station. An 
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experienced staff announcer would be designated as the 
local news editor and would be given the responsibility of 
assimilating, editing and preparing all local news for 
broadcast. The proposed staff would also include two re¬ 
porters who would be expected to devote all of their time 
to local news coverage. 

15. The applicant proposed to render a wholly lockl 
program service, without a network affiliation, in order 
to emphasize the broadcasting of local public service pro¬ 
grams, to develop local live talent and to provide additional 
local news coverage. In scheduling public service pro¬ 
grams for broadcast, time would be made available with¬ 
out charge at desirable listening hours from the viewpoint 
of the local civic, religious and educational organizations 
presenting such programs, and in the selection of such tim^, 
consideration would be given to the type of programs 
offered and to the cross-section of listeners to whom sucjh 
organizations wish to appeal. The time would then be equi¬ 
tably divided on a rotating basis between such organiza¬ 
tions. In order to increase the effectiveness of these public 
service programs and to insure their broadcast in a cred¬ 
itable manner, the applicant proposes to provide competent 
personnel to assist in their preparation and presentation 
For the purpose of affording the listening public a wider 
diversification of program service than is now availably, 
the applicant proposes to schedule its programs throughout 
the broadcast day in such a manner as to provide at any onf 
period during the day a program of contrasting type t< 
those prevailing during the same period on the remaindei 
of the stations in Dallas. A survey was conducted by ai 
employee of the applicant, who had previously resided in 
Dallas for two brief periods, in order to ascertain the pro¬ 
gram needs of that city and the facilities of the proposed 
station were offered on a sustaining basis to the representa¬ 
tives of twenty-one local civic, charitable, religious, pa T 
triotic and other public service organizations. 

1718 16. Based upon the above survey, the applicant 

prepared a proposed typical weekly program sched- 
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ule, which was introduced into evidence, and which includes 
a variety of entertainment features such as drama and 
popular and classical music, as well as news, sports, weather 
and market reports, agricultural subjects, educational top¬ 
ics, civic matters and religious programs. This proposed 
schedule is analyzed as follows: recorded commercial, 
34.12%; recorded sustaining, 18.52%; wire commercial, 
.79%; wire sustaining, 3.97%; live commercial, 22.29%; 
and live sustaining, 20.31%. The proposed schedule is 
further analyzed by topics as follows: entertainment, 
53.44%; education, 16.13%; religion, 4.57%; agriculture, 
3.57%; news, 11.05%; sports, 6.41%; and patriotic sub¬ 
jects, 4.83%. 

17. The applicant proposes to broadcast weekly, on an 
average, not more than 547 commercial spot announce¬ 
ments and a weekly average of 66 sustaining public service 
announcements. It would be the applicant’s policy to use, 
on an average, not more than 65% of the total allotted 
time for the broadcasting of commercial programs. Con¬ 
sistent with its established practices in the operation of 
Station KTHT at Houston, the applicant would devote as 
much time to the broadcasting of sustaining public service 
programs as might be needed to meet the requirements of 
the community of Dallas. 

18. The applicant proposes to provide a comprehensive 
local news service and for this purpose, as above indi¬ 
cated, would designate a senior staff announcer to serve as 
the local news editor. Special events occurring in Dallas and 
outlying communities and important local news items would 
be covered by on-the-spot broadcasts by local news re¬ 
porters either over direct lines to the station or over a 
mobile short wave transmitter, or by a wire recorder. 
However, there would be no local editorial news reporting. 
A wire news service would provide most of the national 
news. The applicant also plans to establish, on a sustain¬ 
ing basis, regular one-hour weekly forum discussions, on 
Sundays (between 8 and 9 p. m.), under the auspices of 
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the Junior Chamber of Commerce and the Federated Wom-J 
en’s Clubs of Dallas, on controversial public issues, inj 
which all viewpoints would be presented on an equal basis, 
such as, for example, disputes which may arise between 
labor and management. 

19. The applicant proposes to broadcast without charge, 
by remote control, on a rotating basis from 11 to 12 a. m. 
on Sundays for periods of four weeks each, the religious 
services of the various Protestant church denominations in 
Dallas. This practice has been successfully followed in 
the operation of Station KTHT at Houston. In addition, 
a period of 15 minutes on Sunday mornings would be used 
for the broadcasting of church bulletins and announce¬ 
ments, another 15-minute period for Sunday School re¬ 
views, and a period of one-half hour for organ recitals 
from various churches. A fifteen-minute religious program 
entitled “Sunday School Preview” would be broadcast 
weekly on Friday evenings. All of these religious programs 
would be broadcast in cooperation with the local ministerial 
alliance. A half-hour Catholic religious program would be 
broadcast weekly on Sunday evenings under the auspices 
of the local Catholic Diocese and another half-hour Catho¬ 
lic program would be broadcast weekly on Monday even¬ 
ings by the Catholic Women’s Association. Regular periods 
would also be made available for broadcasting programs 
of the Jewish faith. 

1719 20. The applicant plans to institute at its own 

expense a series of political rallies in Dallas during 
the course of local, state-wide and other election campaigns 
for the purpose of providing free time to all candidates 
running for various public offices, irrespective of race or 
creed, to speak on the same occasions, thus affording listen¬ 
ing audiences opportunities of comparing the speeches of | 
competing candidates for the same office during single 
broadcasts. This practice has been followed in the opera¬ 
tion of Station KTHT. Any additional time desired by 
candidates for public office would be sold at the regular 
commercial rates on a “first-come, first served” basis. 
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21. The applicant proposes to broadcast the football, 
basketball and baseball games and other sports and athletic 
events of the various high schools of Dallas, as well as 
those of Southern Methodist University, located therein. 
Two programs designed to serve the interests of farmers 
would be broadcast each morning daily. Other regular 
features included in the proposed schedule are programs 
for the benefit and interest of minority groups, women and 
juveniles, as well as those featuring the activities of labor 
organizations, the armed services and patriotic societies. 

22. The applicant estimates that approximately 40% of 
the total allotted time would be devoted to the broadcasting 
of programs consisting of live talent, although a greater 
amount of time would be used for such programs should 
sufficient talent prove to be available therefor. 

23. In the operation of Station KTHT, Houston, the 
applicant has developed a number of public service poli¬ 
cies and features which are illustrative generally of the 
character of public service which it proposes to render to 
the Dallas area. (The applicant’s practice at Houston 
concerning the broadcasting of political rallies has been 
discussed above). It appears that upon the occasion of 
the Texas City disaster the applicant cancelled all of its 
network and commercial programs scheduled for broadcast 
over Station KTHT for a period of three days and permit¬ 
ted the station to be used for twenty-four hours daily as 
a medium for the dissemination of news concerning the 
disaster and for appeals by various relief agencies for 
doctors, nurses, blood donors and other forms of assistance. 
The station was also instrumental in raising, through vol¬ 
untary public donations, a relief fund of $105,000 to aid 
the victims of this disaster. Likewise, during the period of 
a hurricane in Texas, Station KTHT cancelled all of its 
commercial programs for the purpose of informing the 
public periodically concerning the progress and path of 
the storm, reporting the condition of highways, rivers and 
bridges and assisting relief agencies in the location of 
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missing persons. During the period of the recent war,; 
Station KTHT conducted a number of meritorious recruit¬ 
ing, defense and other patriotic programs in support of the 
war effort. For the purpose of assisting in a war bond 
drive in Houston, the station cancelled all commercial pro¬ 
grams for a period of eighteen hours in order to afford 
groups and organizations an opportunity to broadcast 
their appeals in support of this campaign which resulted in 
the sale of approximately $1,000,000 worth of bonds. Sta¬ 
tion KTHT has also broadcast by remote control a number 
of outstanding public events such as the Houston Fat Stock 
Show. During a period of five weeks, this station broadcast 
by direct line a nightly report of the proceedings which 
were held at the United Nations Conference in San 
1720 Francisco. It has been the practice of Station 
KTHT to encourage the development of local live 
talent, especially among teen-age groups, and regular audi¬ 
tions are held for this purpose. Such talent is utilized 
in various amateur entertainment and musical programs 
over this station. Station KTHT also broadcasts regularly 
every high school football game which is played in Houston. 

24. As of December 31, 1947, the applicant had assets 
totaling $345,252.98, including $68,617.82 in current assets, 
and liabilities (all current) totaling $254,734.08, leaving a 
net worth of $90,518.90. As of January 20,1948, Roy Hof- 
heinz had personal assets totaling $730,347.28 and liabilities 
totaling $493,736.15, leaving a net worth of $236,611.13. 
As of September 30,1947, W. N. Hooper had a net worth of 
$2,379,317.33, including $1,684,793.07 in cash, common stocks 
and Government and municipal bonds. The total cost of 
construction of the station proposed herein is estimated at 
$127,250.00, the total monthly cost of operation at $17,000 
and the total monthly revenue at $20,000. The construction 
costs involved in all of the broadcast facilities authorized 
or requested by the Texas Star Broadcasting Company and 
the Louisiana Broadcasting Company (an identical part¬ 
nership) are estimated at a grand total of $933,500.00. 
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W. N. Hooper, supra, has agreed to furnish the partnership 
all sums needed to finance the construction of all of these 
authorized and proposed stations. The cost of construc¬ 
tion of the television station at Houston for which Hof- 
heinz has applied as an individual is estimated at $230,000. 
Mr. Hofheinz has received a bank commitment in the 
amount of $400,000 for the purpose of financing this project. 

In re KTRH Broadcasting Company ( KTRH) (Docket 

No. 8753 ). 

(a) Houston area. 

25. The city of Houston is located in Harris County, 
Texas. According to the 1940 U. S. Census, this city has a 
population of 384,514 and its metropolitan district a popu¬ 
lation of 510,397. 

26. In addition to KTRH, there are seven AM broadcast 
stations located in Houston as follows: KPRC, operating 
on 950 kc, with power of 5 kw, unlimited time, and affiliated 
with the National Broadcasting Company; KXYZ, oper¬ 
ating on 1320 kc, with power of 5 kw, unlimited time, and 
affiliated with the American Broadcasting Company; 
KTHT, operating under program test authority in accord¬ 
ance with its construction permit, on 790 kc with power of 
5 kw, unlimited time and affiliated with the Mutual Broad¬ 
casting System; KLEE, operating on 610 kc with 5 kw 
power, unlimited time; KATL, operating on 1590 kc, with 
power of 1 kw, unlimited time; 7 KNUZ, operating on 1230 
kc, with power of 250 w, unlimited time; and KCOH, oper¬ 
ating on 1430 kc, with power of 1 kw, daytime only. 

1721 (b) In General. 

27. The KTRH Broadcasting Company is a Texas 
corporation and has been the licensee of standard broadcast 
station KTRH, Houston, Texas, since the year 1931. The 
following is a list of its officers, directors and stockholders: 


7 KATL now holds a construction permit for operation with 5 kw power. 
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Name and Residence 

Office Shares Percent 

Benjamin F. Orr 

President and 

1 

id% 

Houston, Texas 

Director 



G. W. Cottingham 

Vice-President and 

— 

—j 

Houston, Texas 

Assistant Secretary 


| 

J. H. Butler 

Vice-President and 

1 

10% 

Houston, Texas 

Director 



G. L. Mims 

Secretary-Treasurer 

1 

10 fo 

Houston, Texas 
Houston Chronicle 
Publishing Company 
Houston, Texas 

and Director 

7 

-1 

© 


28. The stock held by the above directors are qualifying 
shares only and the Houston Chronicle Publishing Com¬ 
pany is the beneficial owner of nine shares and the Com¬ 
merce Company is the beneficial owner of the remaining 
share of this stock. The Houston Chronicle Publishing 
Company is the owner and publisher of the Houston Chron¬ 
icle, a daily newspaper in Houston. All of the stock of the 
Houston Chronicle Publishing Company is beneficially 
owned by the Commerce Company, which has issued 30,000 
shares of common voting stock and 30,000 shares of pre¬ 
ferred stock. 12,995 shares (43.3%) of the common stock 
of the Commerce Company is owned by Jesse H. Jones, ^ 
resident of Houston, and 10,500 shares (35%) by the Hous¬ 
ton Endowment, Inc., a non-profit sharing Texas Corporat¬ 
ion engaged in charitable, educational and religious under¬ 
takings. The remaining common stock of the Commerce 
Company is divided among 31 additional stockholders, no 
one of which owns in excess of 500 shares. 

29. Benjamin F. Orr, as above indicated, has been the 
general manager of Station KTRH since it has been 
licensed to the applicant corporation. He also served as 
Assistant Secretary of the KTRH Broadcasting Company 
until he was elected as the President and Director thereof 
on January 13,1948. He attended the University of Okla- 
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homa for a period of two and one-half years and was subse¬ 
quently employed in a bank in a clerical capacity. Later, 
he served for seven years with the Texas Power and Light 
Company, Dallas, Texas. In 1919, he went to Houston 
where he was engaged as auditor of the Rice Hotel and in 
1928 became the manager of this hotel. In 1933, he left 
the Rice Hotel and was employed by the Texas State Hotel 
and general manager of the Rice Hotel Laundry. He is 
also the Vice-President, Secretary and Treasurer of the 
Carson Oil Company; the Vice-President, Secretary and 
Treasurer, and a 10% stockholder of the Upper 
1722 Channel Site Company; and the Vice-President, Sec¬ 
retary-Treasurer of the Ball Land Company. (Each 
of the latter two companies owns real estate in Houston.) 
He has no interests in any other broadcast stations or 
companies. About half of his time is devoted to the man¬ 
agement of Station KTRH. G. W. Cottvngham is the editor 
and J. H. Butler is the business manager of the Houston 
Chronicle; G. L. Mims is secretary of the Houston Chronicle 
Publishing Company. 

30. In addition to Mr. Orr, the applicant maintains a staff 
of thirty employees for the operation of Station KTRH, 
including a commercial manager, a program director, a farm 
director, a chief announcer and five additional announcers. 
George E. Roesner, the farm director, is at present em¬ 
ployed on a half-time basis, but in the event that the appli¬ 
cation under consideration be granted, he would be given 
fulltime employment and would be provided with such 
additional assistants as may be needed to effectively serve 
the needs and interests of the farming population residing 
in the additional rural areas proposed to be served herein. 
Mr. Roesner received a Master’s degree in agriculture from 
the Texas A. and M. College. T. E. Nabors, Jr., the pro¬ 
gram director, has been a resident of Houston since 1919. 
He attended parochial and public schools in Texas and later 
served for a period of three years as an instructor at the 
University of Houston. He has been engaged in radio 
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broadcasting for about seventeen years and has been ap 
employee of Station KTRH since 1931. He formerly 
served as chief announcer of this station and became its: 
program director in 1946. 

31. Station KTRH is affiliated with the Columbia Broad¬ 
casting System. The following is a log analysis of the 
programs broadcast by this station during the composite: 
week specified by this Commission for the year 1947; net¬ 
work commercial, 25.69%; network sustaining, 23.06%:; 
recorded commercial, 18.86%; recorded sustaining, 15.16% ;; 
wire commercial, 5.01%; wire sustaining, 1.38%; live com¬ 
mercial, 3.38%; live sustaining, 7.46%; total commercial 
52.94%, and total sustaining, 47.06%. The program service 
rendered by this station during the same composite week 
is further analyzed by topics as follows: entertainment. 
75.12%, of which 40.03% was commercial and 33.09% sus¬ 
taining; religion, 5.39%, of which 3.76% was commercial 
and 1.63% sustaining; agriculture, 2.95%, of which .19% 
was commercial and 2.76% sustaining; education, 1.5%, all. 
of which was sustaining; news, 10.28%, of which 6.58% was 
commercial and 3.7% sustaining; discussion, 1.5%, all of 
which was sustaining; talks, 3.26%, of which .38% was 
commercial and 2.88% sustaining. During the same com¬ 
posite week the station broadcast a total of 224 commercial 
spot announcements and 56 non-commercial public service 
announcements. During the same composite week, there 
were a total of 25 6Yz 14 1 /2-minute periods which contained 
no spot announcements or commercial continuity; 32 such 
periods containing one spot announcement or commercial 
continuity; 38 such periods containing two spot announce¬ 


ments or commercial continuities; 61 such periods contain¬ 
ing three spot announcements or commercial continuities; 
7 such periods containing four spot announcements or com¬ 
mercial continuities; and only one such period containing 
five spot announcements or commercial continuities. No 
spot announcements of more than one minute in duration 
were broadcast during this composite week. The station 
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has no fixed policy, however, regarding the number of spot 
announcements which may be carried in any 15-minute seg¬ 
ment and may broadcast as many as six or seven dur¬ 
ing such period. It is not the policy of this station 
1723 to devote more than 70% of its total broadcast time 
to commercial programs. The management refuses 
to accept advertising which it considers to be in had taste 
and will not broadcast advertisements concerning spiritu¬ 
ous or hard liquors. 

32. It is the policy of the station management to make 
the facilities of Station KTRH available on a sustaining 
basis for the broadcasting of programs of fraternal, educa¬ 
tional, civic, agricultural, charitable and governmental 
organizations and institutions. Equal time is made avail¬ 
able without charge for the discussion of all viewpoints on 
controversial issues of general public interest and such 
subjects receive no editorial treatment from the station 
management. More than half of the programs of this char¬ 
acter are of local origin. Time is also made available at 
the regular commercial rates, on an equitable and impartial 
basis, to competing candidates for public office. 

33. Station KTRH broadcasts both commercial and sus¬ 
taining religious programs. Religious programs and events 
of an interdenominational character, or those involving 
the interest or participation of all of the churches of a 
single denomination, are broadcast on a non-commercial 
basis. However, the regular religious programs or services 
of a single church, parish or congregation or programs 
which make a specific appeal on behalf of such individual 
institutions, are broadcast on a commercial basis. Station 
KTRH broadcasts regularly every Sunday morning the 
‘‘Columbia Church of the Air”, a network sustaining pro¬ 
gram on which talks are given by prominent church leaders 
throughout the United States. All of the major faiths are 
represented in both the local and network religious broad¬ 
casts. The station has also broadcast such religious events 
as a recent city-wide Baptist revival, the meetings of the 
Methodist conference held in Houston, the proceedings of 
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the National Catholic Charities Convention in Houston, tl|e 
services held in connection with important Jewish holidays 
and addresses by the bishops of the local Methodist, Epi s¬ 
copal and Catholic Churches. At the time of the hearing, 
all of the religious commercial programs were local i,n 
character and more than twice as much time was devoted 
to their broadcast as to religious sustaining programs. 

34. Station KTRH broadcasts daily, from Monday 
through Saturday, (6 to 6:30 a. m.), a program devoted 
entirely to agricultural matters and in connection therewith 
was conducting, at the time of the hearing, a promotional 
campaign by means of a brochure which was disseminated 
to farmers by the county agents and vocational agricultural 
teachers for the purpose of advising them as to the avail¬ 
ability of this program. In the event that the instant appli¬ 
cation be granted, this promotional activity would be ex¬ 
tended to include the proposed new service area. The 
station also broadcasts a program daily from 5:00 to 6:00 
a. m., which contains in addition to musical entertainmenl;, 
weather reports, prepared immediately prior to the broad¬ 
cast by the IT. S. Department of Agriculture, news of par¬ 
ticular interest to farmers through the leased wires of th^ 
United Press and other agricultural information furnished 
by vocational agricultural teachers and county agents. It 
has also been the practice of Station KTRH to feature spe¬ 
cial agricultural events and activities for the benefit ojf 
listeners in its rural area, such as the citrus festivals ih 
the Rio Grande Valley, the Annual Fat Stock Shows hel<jl 
in Houston (always on a sustaining basis), various fair^ 
held in counties adjacent to Houston, the rice festik 
1724 vals in Crowley, Louisiana, and the Cuero Turkey 
Trot from Cuero, Texas. The station or manageL 
ment. has also instituted a contest in conjunction with the 
Texas A. & M. College and Prairie View College (a Negrc^ 
institution), involving the participation of boys and girls 
holding membership in 4-H Clubs, The Future Farmers of 
America, the Future Homemakers of America, and other 
agricultural organizations, in which prizes were awarded 
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for the best letters showing how radio could most effec¬ 
tively serve the needs of farmers. Station KTRH has also 
promoted, at its own expense, with the assistance of the 
Extension Service of the Texas A. & M. College and voca¬ 
tional agricultural teachers, a project involving pasture 
improvement for the benefit of ranchers. In the event that 
the application under consideration be granted, a period 
of 15 minutes daily, between the hours of 12 and 1 p. m. 
(Monday through Saturday), would he used for the broad¬ 
casting of additional agricultural programs. 

35. Station KTRH broadcasts a variety of educational 
programs in conjunction with the Houston Independent 
School District and other local educational institutions. 
This station has also featured, almost since its inception, 
a network educational program entitled “Columbia School 
of the Air”, which is at present broadcast on a delayed 
basis, at the request of the Visual Educational Department 
of the Houston Public Schools, in order to afford students 
the opportunity to listen to it in their homes after school 
hours. The station management has also assisted the Hou¬ 
ston Independent School District, as well as the Houston 
parochial schools and schools in adjacent counties, in the 
preparation of a teachers ’ manual which is published in 
connection with the presentation of this program and which 
contains an outline of the educational subjects which are 
included therein for the purpose of assisting teachers in 
assigning homework to students. In another network 
weekly program of local origin, entitled “Opinion Please”, 
fifteen minutes is devoted to the dramatization of problems 
such as juvenile delinquency and an additional fifteen 
minutes to a discussion on these problems by the students 
from various high schools. The presentation of this pro¬ 
gram is supervised by the local Department of Education. 
In another program entitled “Open Mike”, time is made 
available for the broadcasting of the speeches or messages 
of leaders in educational, religious, musical and cultural 
activities. At the time of the hearing, this station was 
broadcasting a program on behalf of five schools of nursing 
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in the Houston area for the purpose of encouraging youjig 
■women to make a vocation of nursing. Information relat¬ 
ing to public health and hygiene is also broadcast on tliis 
program by the U. S. Public Health Service. The station 
management has also assisted in the promotion of a nation¬ 
ally sponsored educational contest, entitled “I Speak for 
Democracy”, under the auspices of the local Junior Cham¬ 
ber of Commerce and the National Association of Broad¬ 
casters, which was also supported by representatives of 
public, private and parochial schools in the Houston area. 
The discussions involved in this contest were recorded an|d 
broadcast by the station. All of the educational programs 
broadcast by Station KTRH are on a sustaining basis. 

36. Most of the news broadcast by Station KTRH is fur¬ 
nished by the Houston Chronicle and the wire service of 
the United Press. At the time of the hearing, the statiop 
was broadcasting news of local origin during eight daily 
periods. No editorializing or the expression of personal 
opinions by the station management is permitted in con¬ 
nection with news broadcasts. Special local events ar^ 
covered by on-the-spot remote broadcasts by members oj’ 

the station’s statf. A number of broadcasts were 
1725 made by this station by direct wire from the scene 

of the Texas City disaster and some commercial and 
network programs were cancelled during that period for 
the purpose of making time available therefor. Special 
coverage has always been given to hurricanes in this area 
and the station has made a practice of broadcasting hurri¬ 
cane warnings for a number of years. KTRH was the first 
station to broadcast, by direct lines from the area, the 
hurricanes which struck Shreveport, Texas, in 1941. 

37. Station KTRH broadcasts programs relating to local 
high school sports activities, including those of Negro 
institutions, in which members of the faculties, as well as 
stars of the teams of the local public and parochial schools 
participate. The station does not, however, broadcast the 
entire games of these local high schools. It has always 
broadcast each year the football games of the Southwest 
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Conference and the Texas Interscholastic High School con¬ 
tests in football, basketball and track. Station KTRH 
broadcasts on a weekly basis the programs of the Houston 
Federation of Women’s Clubs (consisting of more than fifty 
local groups), as well as the programs of the Daughters of 
the American Revolution. It also broadcasts periodically 
programs of the United Daughters of the Confederacy and, 
in addition, it broadcasts on a round-robin basis, along 
with other Houston stations for a period of thirteen weeks 
each, a program sponsored by the Houston Chamber of 
Commerce entitled “Houston Speaks”. Time is donated 
to the annual fund-raising campaign of the Goodfellows to 
provide toys for under-privileged children and a program, 
prepared by the station management, is also broadcast on a 
sustaining basis for the Arabia Crippled Children’s Ball. 
During the recent war, Station KTRH broadcast a number 
of programs for the benefit of members of the armed serv¬ 
ices and in support of the war effort, including shows and 
other forms of entertainment, for which the station pro¬ 
vided talent, at various military and naval camps, hospi¬ 
tals and other establishments in the area and actively as¬ 
sisted in the campaign initiated by the Houston Chronicle 
for obtaining contributions for the McCloskey Hospital 
Cheer Fund. Subsequent to the close of the war, the sta¬ 
tion broadcast numerous programs, over a period of about 
nine months, for the purpose of assisting veterans in their 
housing problems, and was instrumental in finding homes 
for about 2,500 veterans and their families, in which no 
distinction was made as to race, color or creed. 

38. In the broadcasting of its programs, no discrimina¬ 
tion is practiced by the station management against any 
groups or individuals because of race or religion, and a 
number of programs are broadcast by KTRH for the espe¬ 
cial benefit and entertainment of Negroes and other minor¬ 
ity groups, such as listeners of Polish, Czech, German and 
Mexican extraction. 

39. The total cost of construction involved in the pro¬ 
posed modification of the daytime directional antenna sys- 
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tem is estimated at less than $1,000. As of December 31, 
1947, the KTRH Broadcasting Company had a net wort^i 
of $498,568.63, including $175,517.14 in cash and $279,695.22 
in accounts receivable. In the year 1947, Station KTRH 
earned a net income of approximately $246,000 after pay¬ 
ment of taxes. 

1726 Engineering Matters Involved in Dockets Nos. 825§ 
and 8753. 

(a) In re Docket No. 8258. 

40. As above indicated, the Texas Star Broadcasting 
Company proposes to operate its proposed station at Dal¬ 
las, Texas, on the frequency of 740 kc, with power of 
10 kw day and 5 kw night, using different directional anf 
tenna patterns for daytime and nighttime operation. 

41. The daytime and nighttime contours of the proposed 
Dallas station were predicted by an engineering witness for 
the Texas Star Broadcasting Company on the assumption 
of ground conductivity in this area as indicated by the 
Commission’s Standards of Good Engineering Practice and 
by use of the 1 ‘decibel” method of computation where a 
signal traverses a path having more than one ground coni 
ductivity. Based upon this evidence, the proposed Dallas 
station would render daytime service to an area of 30,258 
square miles, including a population of 1,383,160, within its 
estimated interference-free 0.5 mv/m contour. 8 The pro¬ 
posed station would render primary service during night¬ 
time hours to an area of 2,080 square miles, including a| 
population of 642,000, within its estimated 9.3 mv/m inter¬ 
ference-free contour. 9 

42. All of the areas and populations expected to be 
served by the proposed station at present receive primary 

® The above figures exclude the areas and populations which would be subject to 
interference according to the computations of this applicant’s engineering witness, from 
the existing operations of Stations KTRH, Houston, Texas, and KSEO, Durant, 
Oklahoma. 

9 The nighttime service area of the proposed Dallas station would be expected to 
receive an PISS interference limitation of 9.3 mv/m due to individual limitations of 6.6 
mv/m from Station KTRH and 656 mv/m from Station CBL, Toronto, Canada. 
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service from one or more existing stations. Portions of the 
proposed daytime service area now receive such service in 
varying degrees from about forty-eight stations of which 
the following serve in excess of 50% of the proposed day¬ 
time service area: Stations WFAA and WBAP, when 
operating with 50 kw, 96%; and when operating with 5 kw, 
77%; 10 KRLD, 82.5% ; and KWKH, 61.5%. During night¬ 
time hours, the entire proposed interference-free service 
area would receive primary sendee from Station WFAA, 
WBAP and KRLD; and portions thereof would also receive 
such service from four additional stations, as follows: 
KFJZ, 98.5%; WRR, 59.8%; KXOL, 18.1%; and KCUL 
(as authorized in its outstanding construction permit), 
15.2%. 11 The entire city of Dallas receives primary day¬ 
time service from the five stations located therein, namely, 
WFAA, KRLD, WRR, KSKY and KIXL, as well as from 
Station WBAP, Fort Worth and KOAK, Oak Cliff. 12 Ad¬ 
ditional primary service to all of the residential areas is 
provided by Stations KCNC and KWBC and to portions 
of such areas by Stations KFJZ and KXOL. The 
1727 evidence also indicates that all of the city of Dallas 
receives primary nighttime service from Stations 
KRLD, WFAA and WBAP. 13 

43. The proposed station would be expected to provide 
a signal intensity of at least 25 mv/m to the entire business 
district of Dallas during both daytime and nighttime hours. 
The entire city of Dallas would be included within the 
proposed 5 mv/m daytime contour and the proposed 9.3 
mv/m interference-free nighttime contour. The proposed 
station would be expected to provide primary service to 
94.5% of the population of the Dallas metropolitan district 

10 Stations WFAA, Dallas, and WBAP, Fort Worth, share the use of the frequencies 
570 kc, with power of 5 kw, and 820 kc, with power of 50 kw, employing common 
transmitter for each frequency. 

11 KCUL is now licensed for this operation. 

12 On June 25, 1947, the call letters of KOAK were changed to KLIF. At the 
time of the hearing this station operated on 1190 kc, with 1 kw power, daytime only. 
KLIF now holds a construction permit for fulltime operation on that frequency with 
1 kw power. 

13 Sec pages 14 and 15 of Texas Star Broadcasting Company Exhibit No. 26. 
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during daytime hours and to 95.5% of such population dur¬ 
ing nighttime hours. Moreover, the proposed station would! 
also be expected to provide primary service to 92.6% of 
the population of the contiguous Fort Worth metropolitan 
district during daytime hours and to 98.2% of such popu¬ 
lation during nighttime hours. 

44. During daytime hours of operation 4,896 persons 
would be included within the proposed 500 mv/m contour 
and 24,096 persons within the proposed 250 mv/m contour, 
representing, respectively, 1.3% and 6.75% of the popula¬ 
tion expected to be served in the Dallas metropolitan dis¬ 
trict, thus exceeding the 1% authorized by the Commis¬ 
sion’s Standards of Good Engineering Practice. The 
Texas Star Broadcasting Company has indicated its will¬ 
ingness to accept responsibility for adjusting all reasonable 
complaints which may arise from blanket interference but 
offered no evidence to show that consideration was given 
to any sites other than the ones specified herein. 

45. According to the evidence introduced on behalf of the 
Texas Star Broadcasting Company, the proposed Dallas 
station would sustain slight objectionable interference, in 
certain areas within its normally protected 0.5 mv/m con¬ 
tour, from the present co-channel operation of Station 
KTRH, Houston, and from the adjacent channel operation 
of Station KSEO, Durant, Oklahoma, and the operation 
of the proposed Dallas station would cause no interference 
to the present daytime service area of Station KTRH and 
interference of only a minor character to the present serv¬ 
ice area of Station KSEO. On the other hand, the KTRH 
Broadcasting Company has submitted evidence indicating 
that a small portion of the present daytime service area 
of Station KTRH would receive objectionable interference 
from the operation of the proposed Dallas station. The 
Democrat Printing Company, intervenor in this proceed¬ 
ing, also submitted evidence indicating that the area now 
served by Station KSEO would receive a much greater 
degree of interference from the proposed Dallas station 
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than represented by the Texas Star Broadcasting Com¬ 
pany. The apparent conflict in the evidence on these points 
is explained below, on the basis of the different methods of 
calculation and prediction of contours employed by the 
expert witnesses for the parties herein. 

46. An engineering witness for the Texas Star Broad¬ 
casting Company computed the distances to the estimated 
0.5 mv/m and .025 mv/m contours of the proposed 
1728 Dallas station, as well as to the 0.5 mv/m contour of 
Station KSEO, by the application of the “ decibel ” 
method of computation, wherein the signals would be ex¬ 
pected to traverse paths of composite ground conductivity. 
The values of ground conductivities for the areas concerned 
were obtained from the Commission’s soil conductivity map. 
The pertinent segment of the KTRH 0.5 mv/m contour was 
predicted in one portion from a number of spot measure¬ 
ments made along a path which gave field intensity read¬ 
ings of approximately 0.5 mv/m. The other portion of 
this contour was obtained from engineering information 
contained in the application of the KTRH Broadcasting 
Company, which proposed the use of the present directive 
array of Station KTRH. The KTRH .025 mv/m contour 
in the direction of Dallas was then projected from its 
computed 0.5 mv/m contour by using the “decibel” method 
and assuming ground conductivities as shown on the Com¬ 
mission’s soil conductivity map. According to the above 
evidence, the proposed Dallas station would receive day¬ 
time objectionable interference within its normally pro¬ 
tected 0.5 mv/m contour from the present operation of 
Station KTRH in an area of 797 square miles, including a 
population of 9,024. It further appears from this evidence 
that this entire estimated interference area receives pri¬ 
mary service from Stations KRLD, KWFT, WFAA and 
WBAP, and that varying portions thereof receive addi¬ 
tional primary service from fourteen other stations. As 
above stated, according to this evidence, the operation of 
the proposed Dallas station would cause no objectionable 
interference to the existing daytime service of Station 



KTRH. The Commission's Standards of Good Engineer- 
ing Practice do not recognize the use of spot measurements 
over an arc for the purpose of establishing a given contouf 
for a broadcast station, such as was done by the engineer¬ 
ing witness for the Texas Star Broadcasting Company in 
attempting to establish a portion of the KTRH 0.5 mv/m 
contour. These Standards require that the distance to $ 
contour of a particular field intensity shall be established 
from a series of closely spaced measurements made along 
a radial from the transmitter under consideration. (See 
Section 2 of the Commission's Standards of Good Engi¬ 
neering Practice relating to field intensity measurements in 
allocation). 


47. By assuming the values of ground conductivities 
shown on the Commission's soil map and using the “deci¬ 
bel" method of computation, the KTRH Broadcasting Com¬ 
pany presented evidence to show that the operation of the 
proposed Dallas station would cause objectionable interj 
ference to the present daytime service of Station KTRlk 
in an area of 1,386 square miles, including a population 3 
31,706. This would represent approximately 2.09% of the 
population residing in the remaining interference-free 
service area of Station KTRH. It appears from this evil 
dence that primary service is available to this entire prei 
dieted area of interference from Stations WFAA, WBAP, 
KRLD, KTBC and KABC, and that varying portions of 
said area received primary service from numerous othei 
stations. 14 

48. According to the methods, described above, employed 
by the engineering witness for the Texas Star Broadcasting 
Company in computing the interference which would be 
expected to result from the daytime operation of the pro¬ 
posed Dallas station and the existing operation of Statioii 

KSEO, Durant, Oklahoma, the Dallas proposal 
1729 would receive objectionable interference within its 


normally protected 0.5 mv/m contour from Station 

14 See pages 10 and 13 of Exhibit 7 of the KTRH Broadcasting Company. 
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KSEO within an area of 44.8 square miles, including a 
population of 1,430. (The total population in the com¬ 
bined interference areas to the Dallas proposal expected 
to be received from the operations of Stations KSEO and 
KTRH represents less than 1% of the population residing 
in the remaining interference-free service areas.) This 
evidence further indicates that Station KSEO now renders 
primary service to an area of 7,600 square miles, including 
a population of 247,256, within its normally protected 0.5 
mv/m contour, and that the operation of the proposed 
Dollas station would cause objectionable interference to a 
maximum area within this contour of 376 square miles, in¬ 
cluding a population of 12,100, representing 5.15% of the 
population residing in the remaining interference-free area. 
This evidence further indicates that all of the areas and 
populations which would be denied primary service from 
the Dallas proposal, as well as from the present operation 
of Station KSEO, by virtue of this expected mutual inter¬ 
ference, now receive primary service from sixteen broad¬ 
cast stations. 

49. The Democrat Printing Company, intervenor, pre¬ 
sented evidence for the purpose of showing that the opera¬ 
tion of the proposed Dallas station would cause interfer¬ 
ence much more severe in character to the service area of 
Station KSEO than indicated by the above evidence. In 
order to establish the location of the 0.5 mv/m contour of 
Station KSEO in a southerly direction, field intensity 
measurements were made by an engineering witness along 
a radial running due south from the transmitter of that 
station to a distance of 105 miles. These measurements, 
while not in all respects in strict compliance with the Com¬ 
mission’s Standards of Good Engineering Practice, 15 appear 

15 It does not appear from the evidence that measurements were made at distances 
less than 1.2 miles from the transmitter of Station KSEO. When determining inter¬ 
ference from held intensity measurements, the Standards require that the outer boun¬ 
dary of the protected service area of the desired station be established in the direction 
of the station that may cause interference to it. The Standards also require that 
measurements submitted as evidence in hearings be supported by a field intensity 
survey of the stadon observed which must be sufficiendy complete to determine the 
field at a mile in the pertinent directions for that station. While there is no rule as to 


229 


to be suitable to show with reasonable accuracy the loca¬ 
tion of a point on the 0.5 mv/m contour of Station KSEO 
in this direction. It appears from evidence submitted or 
behalf of Texas Star Broadcasting Company (Exhibit No. 
26, Page 20) that the distance due south from the trans¬ 
mitter of Station KSEO to its computed 0.5 mv/m contou^ 
is approximately 66 miles. The measurements submitted 
on behalf of Democrat Printing Company along this same 
path show that this contour is located at a distance of nearly 
90 miles, or extends approximately 24 miles further south 
than indicated by the Texas Star Broadcasting Company. 
As above stated, the location of the 0.5 mv/m contour of 
Station KSEO was predicted by the engineering witness 
for the Texas Star Broadcasting Company on the assump¬ 
tion of ground conductivities for this area as shown on 
the Commission’s soil conductivity map and by use 
1730 of the “decibel” method of computation. Under the 
Commission’s Standards of Good Engineering Prac¬ 
tice, the actual measurements along the south radial sub¬ 
mitted on behalf of the Democrat Printing Company should 
be entitled to greater weight than the theoretical values 
employed by the engineering witness for Texas Star Broad¬ 
casting Company and, therefore, disclose more accurately 
the actual location of a point on this contour in the south¬ 
erly direction. The Democrat Printing Company also sub¬ 
mitted in evidence a large number of spot measurements 
made along an arc extending from approximately east of 
the station to the southwest and at such distances from the 
transmitter as to obtain meter readings in the neighbor¬ 
hood of 0.5 mv/m. Other measurements made on Stations 
WE A A and KGKO were introduced into evidence for the 
purpose of showing that the ground conductivity in the 
area between Dallas and KSEO has a value of approxi- 


thc number of radials along which field intensity measurements should be taken in this 
case, because of the wide arc (approximately 125°) over which interference is expected, 
more than one radial would be required. It is not reasonable to expect one radial 
toward the approximate center of the interference area to accurately portray the service 
contour of KSEO for some 60 to 70 miles on either side of the radial. 
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mately 30 x 10 -h e. m. u. To the north of Station KSEO, 
a soil conductivity of 6 x 1(H 4 e. m. u. was assumed, based 
upon the use of the Commission’s soil conductivity map for 
that area. From this data, the engineering witness for the 
Democrat Printing Company computed the 0.5 mv/m con¬ 
tour of Station KSEO and the pertinent portion of the 0.5 
mv/m contour of the proposed Dallas station. Since the 
two operations would be 10 kilocycles removed, objection¬ 
able interference would occur in any areas involving an 
overlap of the respective 0.5 mv/m contours. Based upon i 
the above evidence, an engineering witness for the Demo¬ 
crat Printing Company estimated that Station KSEO now 
serves an interference-free area within its normally pro¬ 
tected 0.5 mv/m contour of 12,785 square miles, including 
a population of 400,700, and that the operation of the pro¬ 
posed Dallas station would cause objectionable interference 
within this contour in an area of 4,380 square miles, includ¬ 
ing 164,300 persons, representing 69.5% of the population 
residing within the remaining interference-free service area. 
According to the testimony of the same witness, the entire 
area which would be affected by this expected interference 
now receives primary service from Stations WKR, KFJZ, 
KGVL and Stations WFAA and WBAP, when operating 
with power of 50 kilowatts, and most of said area receives 
such service from nine other stations. The record does not 
disclose the amount of interference which the proposed 
Dallas station would be expected to receive from Station 
KSEO based on the measurements submitted on behalf of 
the Democrat Printing Company. 

50. Some of the evidence employed by the engineering 
witness for the Democrat Printing Company as the basis 
for predicting the present location of the 0.5 mv/m con¬ 
tour of Station KSEO has, in our opinion, little probative 
value. As previously indicated, the use of spot measure¬ 
ments alone over an arc for the purpose of establishing a 
given contour of a broadcast station is not recognized under 
the Commission’s Standards of Good Engineering Practice. ' 
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The radial measurements taken on Station KGKO are en¬ 
titled to little weight in establishing the location of the 
0.5 mv/m contour of Station KSEO for the reason that 
those radials would intersect at large angles any radials 
which might be measured from the KSEO tran£- 
1731 mitter in the pertinent southerly directions ancl, 
therefore, are not indicative of the conductivity 
which would be encountered in determining that portion 
of such contour. Of the nine measurements made along tl^e 
WFAA radial (N 27° E), three are between 1.3 and 1.68 
miles and the remaining six are between 44.5 and 84 milejs 
from the transmitter of that station. From this meagpr 
data, it is impossible to correctly establish the unattenuated 
inverse distance field and the conductivity over the path. 
Furthermore, these measurements are insufficient in num¬ 
ber to satisfy the requirements of the Commission’s Stand¬ 
ards of Good Engineering Practice with regard to field 
intensity measurements which may be used in hearings. 
The 0.5 mv/m contour of the proposed Dallas station in 
the direction of Durant, Oklahoma, as computed by thp 
engineering witness for the Democrat Printing Company, 
is shown at approximately the same geographical location 
as computed by the engineering witness for the Texas 
Star Broadcasting Company. 16 As above indicated, the 
real conflict in the evidence submitted by the expert wij- 
nesses for these two parties relates to the location of the 
present 0.5 mv/m contour of Station KSEO in the southerly 
direction from its transmitter. The actual distance of this 
contour in that direction would, of course, vitally affect the 
area of interference which would result from the over¬ 
lapping of the respective 0.5 mv/m contours of Station 
KSEO and the proposed Dallas station. Due to the abovs 
conflicting showing on this point, as well as the character 
of some of the evidence submitted on behalf of Statioh 
KSEO, it is not possible to make any definite determination 


16 See Page 20 of Exhibit No. 26 of Texas Star Broadcasting Company, and Page 1(0 
of Exhibit No. 6 of Democrat Printing Company. 
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on this record as to the areas and populations within the 
normally protected 0.5 mv/m contour of that station which 
would actually be expected to receive objectionable inter¬ 
ference from the operation of the proposed Dallas station. 
However, as acceptable field intensity measurements made 
along the radial running due south from the transmitter 
of Station KSEO disclose that the 0.5 mv/m contour of that 
station actually extends about 24 miles in that direction 
beyond the location indicated by the engineering witness 
for the Texas Star Broadcasting Company, the prediction 
of which was based entirely upon theoretical calculations, 
the interference to the existing daytime service area of 
Station KSEO from the operation of the proposed Dallas 
station would be more substantial than that computed by 
the engineering witness of the Texas Star Broadcasting 
Company. Durant is within the northern part of the Dallas 
trade area. The KSEO interference area as portrayed 
by KSEO, is located to the south of Durant and lies 
wholly within the State of Texas and largely within the 
Dallas trade area. This area approximates a segment in 
shape, and is in the southernmost portion of the KSEO 
service area. It is some 125 miles wide and 40 miles deep 
at the center. Dallas is within this area, and lies approxi¬ 
mately 50 miles from the western tip. Durant is to the 
north of this area, approximately 85 miles from the western 
tip, 60 miles from the eastern tip, and 45 miles from the 
center thereof. 

51. Apart from the interference to the daytime service 
areas of Stations KTRH and KSEO, which has been dis¬ 
cussed above, under the Commission’s Standards of Good 
Engineering Practice the operation of the proposed Dallas 
station would not be expected to cause objectionable inter¬ 
ference to any other broadcast stations located within the 
boundaries of the United States or to any foreign broad¬ 
cast stations. Under the “NARBA” method of computing 
nighttime interference, the operation of the proposed Dallas 
station would increase the BSS interference limitation to 
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Station CMBC, Havana, Cuba,* from the 4.65 to the 4.75 
mv/m contour, or about 2.15%. 

1732 52. The simultaneous operation of the proposed 

Dallas station and of Station KTRH, Houston, as 
proposed herein, would result in severe mutual daytime 
interference to both of these proposed services. The pro¬ 
posed Dallas station would be expected to receive objec¬ 
tionable interference from the proposed operation of Sta¬ 
tion KTRH in an area of 24,919 square miles, containing a 
population of 584,217, or approximately 72% of the popu¬ 
lation residing in the remaining interference-free area. 
The proposed Dallas station would in turn be expected to 
cause objectionable interference to the proposed daytime 
operation of Station KTRH in an area of 16,000 square 
miles, including a population of 364,964, or approximately 
22.7% of the population residing in the remaining inter¬ 
ference-free area. As the Commission’s Standards of Good 
Engineering Practice do not contemplate interference ih 
excess of approximately 10% of such remaining popula¬ 
tions, the simultaneous operation of both proposals would 
be contrary to such Standards and, in effect, mutually 
prohibitive. 

53. On April 1, 1949, the Commission granted the appli¬ 
cation of All-Oklahoma Broadcasting Company requesting 
a construction permit for a new AM station to operate on 
740 kc, with power of 10 kw night, 50 kw day, unlimited 
time at Tulsa, Oklahoma (Docket No. 8369). The operation 
of the All-Oklahoma station at Tulsa, Oklahoma, would be 
expected to cause objectionable interference to the daytime 
service of the proposed Dallas station in an area of 3,400 
square miles, including 52,840 persons. (This would inr 
crease the number of persons, in addition to those who 
would be expected to receive objectionable interference 
from the existing operations of Stations KTRH and KSEO ? 
to the extent of 5.4% of the population remaining in the 

• Since the hearing of this proceeding, notification has been received that Station IBC, 
Havana, Cuba, has been replaced on this frequency by Station CMCD, Ragla, Havana. 
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interference-free service area of the proposed Dallas sta¬ 
tion). The Tulsa station would be expected to receive 
objectionable daytime interference from the Dallas pro¬ 
posal in an area of 1,532 square miles, including 31,704 
persons, or approximately 1.54% of the population residing 
in its remaining interference-free service area. All of the 
area expected to be lost to the proposed Dallas station by 
virtue of interference from Tulsa now receives primary 
service from Stations WAA and WBAP, when operating 
with power of 50 kw, and varying portions of said area 
receive such service from these stations when operating 
with 5 kw, and from 22 other stations. All of the area 
expected to be lost to the Tulsa station by virtue of inter¬ 
ference from the Dallas proposal now receives primary 
service from Stations WFAA, WBAP, WKY, WNAD and 
KWFT, and varying portions of the said area receive pri¬ 
mary service from twenty other stations. 

54. The Dallas proposal would not involve objectionable 
interference with any other proposed broadcast services. 
In re Docket No. 8753. 

55. As stated above, the KTRH Broadcasting Company 
is seeking authority herein to make changes in the daytime 
directional antenna system of Station KTRH. The pro¬ 
posed changes in the KTRH directional antenna pattern 
would extend the present normally protected service area 
of that station to the north of Houston and would somewhat 
restrict the area now served to the southwest of that 

city. 

1733 56. The present and proposed daytime service con¬ 

tours of Station KTRH were predicted on the basis 
of ground conductivities in the Houston area as shown 
by the Commission’s Standards of Good Engineering Prac¬ 
tice and by use of the “decibel” method of computation, 
except that a higher conductivity was used to determine 
the 250 mv/m and 500 mv/m blanket contours. Based upon 
the above computations, Station KTRH now serves an 
estimated area of 42,400 square miles, including a popula- 



tion of 1,547,413, "within its present 0.5 mv/m normally 
protected daytime contour and, operating as proposed, 
would serve an estimated area of 59,800 square miles, in¬ 
cluding a population of 1,974,610, within its proposed 0.5 
mv/m contour. According to these estimates, this w<j>uld 
represent a net gain in area of 17,400 square miles, in¬ 
cluding a population of 427,197. (KTRH Exhibit 6, Pjage 
6.) However, there is in evidence another tabulation 
(KTRH Exhibit 7, Page 7) submitted by this applicant, 
showing a net gain in area of 18,387 square miles, including 
a population of 374,492. As there is no evidence in pis 
record to reconcile these two sets of computations, it ap¬ 
pears reasonable to conclude that the net gain in popula¬ 
tion would be somewhere between 374,492 and 427,197 ^nd 
the net gain in area would be somewhere between 17,400 
square miles and 18,387 square miles. The proposed davtitne 
operation of Station KTRH would involve an estimated 
loss of its present service in an area southwest of Houston 
of 3,674 square miles, including a population of 83,321. 
Portions of the entire proposed daytime service area of 
Station KTRH now receive primary broadcast service in 
varying degrees from approximately 79 existing and au¬ 
thorized broadcast stations. It appears from the evidence 
that various portions of the area which would be expected 
to be deprived of service from the proposed operation of 
Station KTRH now receive primary service from between 
five and eleven existing stations. 17 The evidence also indi¬ 
cates that various portions of the new area which would be 
expected to gain service from the proposed operation of 
this station, now receives primary service from a minimum 
of two and a maximum of at least fifteen existing broad ¬ 
cast stations. 17 

57. The entire city of Houston is located within thfe 
present and proposed 25 mv/m daytime contours of Station 
KTRH. It appears from the evidence that the present an<jl 
proposed operation of Station KTRH would provide a sig! 


17 See Pages 10 and 13 of Exhibit 7 of the KTRH Broadcasting Company. 
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nal of at least 2 mv/m to all of Harris County in which is 
located the entire Houston metropolitan district. 18 The 
proposed operation of Station KTRH would involve no 
problems of blanket interference. 

58. The interference which would be expected to result 
from the simultaneous operation of the proposed Dallas 
station and the existing and proposed operations of Sta¬ 
tion KTRH has been fully discussed above. The proposed 
operation of Station KTRH would be expected to cause 
objectionable interference to the All-Oklahoma Broadcast¬ 
ing Company station at Tulsa, Oklahoma, in an area of 
2,960 square miles, including 47,485 persons, or approxi¬ 
mately 2.3% of the remaining population residing within 

the estimated interference-free service area of the 
1734 Tulsa station. The evidence indicates that all of this 
expected interference area now receives primary 
service from Station KWFT and Stations WBAP and 
WFAA, when operating with power of 50 kw, and that 
portions of said area receive such primary service from 
about 26 other stations. 19 

59. The proposed operation of Station KTRH would not 
be expected to involve objectionable interference with any 
other existing or proposed broadcast stations. 

Conclusions 

1. The Texas Star Broadcasting Company is legally, tech¬ 
nically, financially and otherwise qualified to construct and 
operate its proposed station. The KTRH Broadcasting 
Company is technically and financially qualified to con¬ 
struct and operate KTRH as proposed. Both applicants 
propose to render a meritorious program service designed 
to meet the needs of the persons to be served. However, 
since the two proposals involve prohibitive daytime inter¬ 
ference, only one can be granted. 

2. Upon consideration of the entire record and for the 
reasons set forth below, the Commission is of the opinion 

18 See Page 5 of Exhibit 7 of the KTRH Broadcasting Company. 

18 See Page 24 of Exhibit 7 of the KTRH Broadcasting Company. 
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that the application of Texas Star Broadcasting Company- 
should be granted, and the application of KTRH Broad¬ 
casting Company should be denied. A grant to Dallhs 
would result in a more fair, efficient and equitable distri¬ 
bution of radio frequencies among the various communities, 
pursuant to Section 307 (b) of the Communications Act of 
1934, as amended, than would a grant to Houston. Dallas, 
Texas, has a population of 292,734 and its metropolitan 
district a population of 376,548, according to the 1940 U. $. 
Census. In 1947, Dallas had an estimated population kf 
466,300. Five standard broadcast stations are presently 
located in Dallas, and two of them are daytime only sta¬ 
tions. The city of Dallas receives primary service day¬ 
time from the five Dallas stations and from Stations 
WBAP, Fort Worth, and KOAK, 20 Oak Cliff, and the resi¬ 
dential area of the city receives primary daytime service 
from two additional stations. In addition, portions of tl}e 
residential area of the city receive primary daytime serv¬ 
ice from two other stations. At night, Dallas receives 
primary service from three stations. Houston, Tex., has 
a population of 384,514, and its metropolitan district a 
population of 510,397, according to the 1940 U. S. Census. 
Eight standard broadcast stations are presently located 
in Houston, only one of which is a daytime only station. 
A grant of the Dallas application would permit the estab¬ 
lishment of a fourth fulltime station in that city, and the 
establishment of a new primary service to Dallas and th$ 
surrounding area. Such a grant would tend to equalize 
the facilities enjoyed by the two communities, which are 
of comparable size, and would be more consistent with the 
requirements of Section 307 (b) of the Communi- 
1735 cations Act, as amended, then would a grant of a 
change in daytime antenna pattern to one of Hou¬ 
ston’s eight stations. Our decision is, however, not based 
on this fact alone. In addition, the grant of the Dallas 


20 The call letters of KOAK were changed to KLIF on June 25, 1947. Sec footnol 
12, supra. 
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proposal would provide an entirely new primary service 
to approximately 1,383,160 persons daytime and 642,000 
persons nighttime, whereas a grant of the Houston pro¬ 
posal would not provide the city of Houston with an addi¬ 
tional primary radio service but would only mean a change 
in the rural service rendered daytime by that applicant, 
and a net gain in rural population served of from 374,492 
to 427,197 persons. All of the rural'areas that would be 
served by both proposals presently receive primary service 
both day and night from one or more existing stations. 
The Texas Star proposal would provide a satisfactory and 
contrasting service to Dallas and the Dallas metropolitan 
district. It should be especially noted that Texas Star’s 
proposal would provide the Dallas area with a meritorious 
new fulltime independent (non-network) service. 

3. The Commission is aware that a grant of the Texas 
Star Broadcasting Company application will result in ob¬ 
jectionable daytime adjacent channel interference with the 
present service of Station KSEO, Durant, Oklahoma. Ac¬ 
cording to the evidence of the Texas Star Broadcasting 
Company, the proposed Dallas operation would cause ob¬ 
jectionable interference to KSEO within an area of 376 
square miles, including a population of 12,100, representing 
5.15% of the population residing in the remaining inter¬ 
ference-free service area of KSEO. The evidence of the 
Democrat Printing Company, licensee of Station KSEO, is 
to the effect that objectionable interference would be re¬ 
ceived by KSEO within an area of 4,380 square miles, in¬ 
cluding 164,300 persons, representing 69.5% of the popu¬ 
lation residing within the remaining interference-free serv¬ 
ice area. As previously indicated, the evidence in this 
record is conflicting and inconclusive as to the extent of 
objectionable interference which may be expected from the 
daytime operation of the proposed Dallas station with the 
present service of KSEO. Because of this fact, it is im¬ 
possible to make a definite determination concerning the 
size of the area and population within the normally pro- 
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tected 0.5 mv/m contour, of Station KSEO which would bq 
expected to receive such objectionable interference. 

4. It is our opinion that despite the fact it is impossible 
to reconcile the conflicting testimony as to the interference 
that would be received by KSEO from the Dallas proposal, 
and even though such interference be that as portrayed by 
KSEO, a grant of the Texas Star Broadcasting Company 
application would be in the public interest. A grant to 
Texas Star will result in the granting of a fourth fulltime 
outlet to Dallas, and the establishment of a new primary 
service to approximately 1,383,160 persons daytime and 
642,000 persons nighttime. Since the two operations are 
10 kc removed, there would be no loss of service to the 
persons residing in the interference area, but rather a sub¬ 
stitution of a Dallas service for a Durant service. In addii 
tion, all of the interference area now receives primary 
service from one or mere existing stations. The area of 
interfrence to KSEO is wholly outside the State of Okla¬ 
homa, within the State of Texas, and generally within the 
Dallas trade area. The interference results in a substitu¬ 
tion of service in an area which, being within the trade 
area of Dallas, has a community of interest with Dallas, 

and the area thus lost to the Durant station is not 
1736 within the trade area of Durant. We have consid¬ 
ered the fact that Durant is also within the Dallas 
trade area, but this does not change our view of the case. 
We conclude that the grant to Texas Star will not impair 
the ability of KSEO to continue to serve the local Durant 
area; KSEO will still continue to serve 45 miles to the 
south of Durant in the direction of Dallas. In view of all 
these considerations we believe that considerations of fair, 
efficient and equitable distribution of radio service between 
these respective communities warrant the grant of the ap¬ 
plication of Texas Star Broadcasting Company and justify 
the diminution of the KSEO service area. 

5. On August 9, 1949, Texas Star filed a pleading re¬ 
questing the Commission to strike both the KSEO brief 
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filed in support of its exceptions to the Proposed Decision 
and an engineering statement referred to in the brief and 
filed with it. In support of this request, Texas Star states 
that while the supporting brief was subscribed and certi¬ 
fied by KSEO’s attorney on June 27, 1949, the affidavit 
of service states that it was served on June 24, 1949. It 
is claimed, therefore, that the brief was not served in ac¬ 
cordance with the requirements of Section 1.767 of the 
Rules since it was certified after it was served. In addition, 
it is claimed that while the brief refers to an engineering 
statement, Texas Star did not receive a copy of that state¬ 
ment at any time before it filed its reply brief and that at 
any event, the statements constitute new evidence that may 
not be received after the record is closed. It is claimed that 
although Texas Star replied on the merits to all exceptions 
in its reply brief, it reserved the right to object to these 
procedural matters. The Commission feel3 that the motion 
insofar as it requests the striking of the reply brief must 
be denied. Texas Star makes no claim that the brief it 
received was not true and correct, it answered the brief on 
the merits and has shown no prejudice as far as the service 
of the brief is concerned. For these reasons, the motion to 
strike the reply brief is denied. It is felt, however, that 
the motion to strike should be granted insofar as it refers 
to the engineering statement. Receipt and consideration 
of the statement would be improper since it would consti¬ 
tute the reception of new evidence despite the fact that 
the record is closed. For this reason, the motion to strike 
is granted insofar as the engineering statement is con¬ 
cerned. 

6. One of KSEO’s exceptions, is however, directed to 
the failure to set the Dallas application for further hear¬ 
ing to determine the extent of objectionable interference 
to KSEO from the Dallas proposal. In support thereof, 
KSEO has taken further measurements to evaluate the 
interference. The KSEO Engineering Statement which 
Texas Star seeks to strike contains this data. This data 
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substantiates KSEO’s contention as to the extent of inter¬ 
ference Texas Star would cause to KSEO. But as indi¬ 
cated above, for the purposes of decision in this proceed¬ 
ing, the Commission is of the opinion that a grant to Texas 
Star is in the public interest even though the interference 
to KSEO be that as portrayed by KSEO—affecting an area 
of 4,380 square miles wherein 164,300 persons reside repre¬ 
senting 69.5% of the population residing within the remain¬ 
ing KSEO interference-free service area. It appears, there¬ 
fore, that no useful purpose would be served by a further 
hearing in this proceeding for the purpose of receiving this 
additional engineering data and any other data that might 
be offered in support of KSEO’s engineering claims. 
1737 7. The Texas Star Broadcasting Company pro¬ 

posal would result in objectionable interference of 
only a minor character with the existing service of Station 
KTRH at Houston, and with a new operation at Tulsa, 
Oklahoma, for which a construction permit was recently 
granted to the All-Oklahoma Broadcasting Company, 
Under the NARBA method of computation, minor inter¬ 
ference would also be caused by Station CMCD, Ragla, 
Havana, Cuba. No such interference is caused when conn 
putation is made in accordance with the Commission’s RSS 
50% rule. At any event, the minor interference, if any, to 
these stations does not warrant a denial of the Texas Star 
application. 

8. In view of the foregoing, we believe that Texas Star 
has satisfied its burden of proof and we conclude that a 
grant of the Texas Star application is in the public interest, 
convenience and necessity. Accordingly, It Is Ordered, 
This 27th day of January, 1950, that the application of 
the Texas Star Broadcasting Company is granted and thei 
application of the KTRH Broadcasting Company is denied. 
The grant to Texas Star Broadcasting Company is made 
subject to the following conditions: 

(a) That the transmitter site and antenna system shall 
receive the approval of the Civil Aeronautics Ad¬ 
ministration ; 
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(b) that the applicant shall make prompt and satisfac¬ 
tory adjustment of all reasonable complaints re¬ 
specting blanketing interference; 

(c) that field intensity measurements shall be taken on 
the radiated signal of the station at each specified 
monitoring point with an accurate and properly 
calibrated field strength set at least once every 
seven days and an appropriate record kept of all 
such measurements; 

(d) that after construction of one tower of the pro¬ 
posed array, a complete field intensity survey shall 
be made in accordance with Section 2 of the Stand¬ 
ards of Good Engineering Practice and submitted 
to the Commission for approval prior to construc¬ 
tion of the seven additional towers; 

(e) the acceptance of such interference as may be re¬ 
ceived from the operation of All-Oklahoma Broad¬ 
casting Company on 740 kc at Tulsa, Oklahoma; 
and 

(f) to aid in the maintenance of radiated fields within 
the tolerance required a properly designed phase 
monitor shall be installed in the transmitter room 
as a means of continuously and correctly indicat¬ 
ing the amplitude and phase of currents in the 
several elements of the directional antenna system. 

Federal Communications Commission* 

T. J. Slowie, Secretary 

Released: February 2, 1950. 

[Seal of Federal Communications Commission.] 

1738 Dissenting Opinion of Commissioners Walker and 
Jones: 

We cannot agree with the majority that the record in 
this case supports a grant to Texas Star at the expense of 


• Commissioners Walker, Jones and Sterling dissenting (see page 29). 
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the substantial deletion in the service area of Station 
KSEO. We feel that Texas Star has not satisfied its bur¬ 
den of proving that the grant to it is warranted despite the 
great interference to KSEO. When the case is viewed in 
its basic terms, it is found that the substantial deletion of 
KSEO is being made solely to provide a fulltime service 
to a city that already has three such services. In addition, 
as recognized by the majority, since the hearing the Com¬ 
mission has authorized fulltime operation with 1 kw power 
for EXIF, Oak Cliff, within the Dallas metropolitan dis¬ 
trict. Thus, the Dallas area has, in fact, four fulltime 
stations. Authorizing a large deletion for such a reason 
does not, in our opinion, give sufficient recognition to the 
equities of an existing licensee which is by this action being 
deprived of a service area to which it is entitled under the 
Commssion’s Rules and Standards. Since we feel that 
Texas Star has not satisfied its burden of proof, we would 
deny its application. Since we all agree that the remain¬ 
ing applicant has the necessary qualifications of a licensee 
and has offered a proposal, the grant of which would be 
in the public interest, we would grant the application of 
KTRH Broadcasting Company. 

The Commission has consistently designated applications 
for hearing and considered them as mutually exclusive when 
mutual interference would result between the operations to 
the extent such interference would exist between Dallas and 
KSEO. Thus, in this proceeding to condone such interfer¬ 
ence is unwarranted and inconsistent with prior decisions. 

Dissenting Opinion of Commissioner Sterling: 

I join in the above dissent. In addition, I am of the 
opinion that the application of Texas Star Broadcasting 
Company should be denied for the additional reason that 
the applicant has failed to meet the burden of proof placed 
upon it by Section 3.24 of the Commission’s Rules and 
Regulations. In particular, I desire to call attention to 
the fact that the conclusion in the majority opinion that 
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‘‘Texas Star’s proposal would provide the Dallas area with 
a meritorious new fulltime independent (non-network) 
service,” completely overlooks the fact that the Commis¬ 
sion’s Chain Broadcasting Regulations, and particularly 
Section 3.104 and 3.105 were specifically designed to insure 
that stations affiliated with networks would render a local 
service to the community in addition to network programs. 

1739 Appendix I 

Rulings of the Commission on Exceptions Filed by KTRH 

Broadcasting Company 

Exception I —Exception is taken to the Commission’s Deci¬ 
sion on the ground that the proceeding was conducted 
and the Proposed Decision was rendered in violation of 
the separation of function requirements of Section 5(c) 
of the Administrative Procedure Act. Excepted from 
these requirements are specific types of cases, one of 
which is initial licensing proceedings. It is contended 
that KTRH’s application to change facilities is not an 
application for initial license within the meaning of Sec¬ 
tion 5(c). It is contended further that since a grant of 
the Texas Star application modifies the license of KSEO, 
the proceedings cannot be deemed initial license proceed¬ 
ings exempted by Section 5(c). It is argued further that 
the Commission’s rule applicable here (formerly Section 
1.857) was in violation of the Administrative Procedure 
Act since it did not provide for separation of functions 
in this type of proceeding. It is claimed that even though 
the parties were informed that separation of functions 
would not be applied in this case, and the Commission’s 
rules provide that objection to the procedure must be 
made at the commencement of the proceeding or be 
deemed waived, the parties cannot lose their rights here 
by way of waiver since the legal requirements of sepa¬ 
ration of functions is made mandatory by the statute. 
We are of the opinion that this exception must be re¬ 
jected. There is no allegation made of any specific act 


245 


in connection with the conduct of these proceedings which 
was in violation of the Administrative Procedure Aclj. 
Further, the then applicable Section 1.857 provided that 
objections of this type must be made at the commence¬ 
ment of the proceedings. They are, however, being made 
here some 18 months after the proceedings started. It 
is believed that any objection the parties may have ha<jl 
to the procedure involved here has been waived by the 
failure of these parties to make proper objection, iij 
accordance with the rule, at the commencement of the 
proceedings. 

Exception II —Exception is taken to the proceedings in this 
case on the grounds that they were in violation of the 
requirements of Section 8 of the Administrative Proce4 
dure Act which provides that prior to each recommended 
decision the parties should be afforded an opportunity to 
submit for consideration of the officers participating in 
such decisions proposed findings and conclusions or ex¬ 
ceptions to the decision. It is also argued that the parties 
were not afforded an opportunity to submit exceptions 
to the hearing examiner’s decision prior to his decision. 
This exception, however, must be rejected. There is no 
requirement of law that the parties be notified of the 
recommended decision prior to the issuance of the! 

1740 proposed decision. Moreover, Section 8(b) of the 
Administrative Procedure Act requires that 
parties be permitted in the alternative to file proposed 
findings and conclusions or exceptions to recommended 
decisions. The parties here having been afforded an 
opportunity to file proposed findings and conclusions, 
waived their rights to file such proposed findings and 
conclusions and filed briefs instead. In addition, both 
KTRH and KSEO have had the right to take any appro¬ 
priate exceptions to the proposed decision. 

Exception III —is denied because the Commission’s conclu¬ 
sion is supported by the record and findings. 
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Exception IV —is denied because the Commission’s findings 
and conclusions are supported by the record. 

Exception V —is denied because the Commission’s conclu¬ 
sion is supported by the record and findings. 

Exception VI —is denied for the reasons stated in the 
Decision. 

Exception VII —is denied for the reasons stated in the 
Decision. Reference is made especially to Conclusion 
No. 8. 

Exception VIII —is denied for the reason that the record, 
findings and conclusions do not warrant a denial of the 
Texas Star application on the basis of the transmitter 
site chosen. Reference is made to Conclusion No. 8. 

Exception IX —is denied on the ground that the record 
establishes that the interference, if any, to Station CMBC 
does not warrant a denial of the Texas Star application. 
See Paragraph No. 7 of the Conclusions. 

Exception X —is denied on the ground that the condition 
described in Conclusion No. 8(c) is not in violation of 
the Commission’s Rules or Standards. 

Exception XI —is denied on the grounds that the record, 
findings and conclusion establish that Texas Star has 
satisfied its burden of proof. 

Exception XII —is denied on the ground that the record 
does not support the findings requested. 

Exception XIII —is denied because of the reasons stated 
in the Decision and because the record, findings and 
conclusions support the grant to Texas Star. 

1741 Exception XIV —is denied on the ground that the 
findings and conclusions are supported by, and are 
in accordance with reliable, probative and substantial 
evidence. 
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Exception XV —is denied for the reasons stated in the 
Decision. 

Exception XVI —is denied becanse the Decision announces 
no such change of policy as would require that the head¬ 
ing be conducted by a Commissioner. 

Exception XVII —is denied on the ground that the record 
does not support any finding of a violation of Section 
315 of the Communications Act. 

Exception XVIII —is denied on the grounds that the non- 
residence of the applicant partners in the city to be 
served does not bar a grant to Texas Star. 

Exception XIX —is denied for the reasons stated in the 
Decision. 

1742 Rulings of the Commission on Exceptions filed 
by Democrat Printing Company ( KSEO ) 

Exception I —is denied for the reason that the Commissioln 
does not give controlling weight to the fact that tile 
interference area to KSEO will be entirely in Texas and 
not in Oklahoma. See Conclusion 4. 

Exception II —is denied on the grounds that the conclusion 
requested is not supported by the record, findings or 
conclusions. 

Exception III —is denied on the grounds that the record, 
findings and conclusion support the Commission’s Deci¬ 
sion. 

Exception IV —is denied on the grounds that the record 
and findings support the Commission’s conclusions. 

Exception V —is denied on the grounds that the record anld 
findings support the Commission’s conclusion. 

Exception VI —is denied on the grounds that the record 
and findings support the Commission’s conclusion. 

Exception VII —is denied on the grounds that the record 
and findings support the Commission’s conclusion. 
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Exception VIII —is denied for the reasons stated in the 
ruling above on Exception I of KTRH Broadcasting 
Company. 

Exception IX —is denied for the reasons stated in the ruling 
above on Exception II of the KTRH Broadcasting 
Company. 

Exception X —is denied for the reasons stated in the ruling 
above on Exception II of the KTRH Broadcasting 
Company. 

Exception XI —is denied for the reasons stated in the 
Decision. 

Exception XII —that the proposed antenna site is unsatis¬ 
factory is denied because the record and findings do not 
support this conclusion. Reference is made especially 
to Conclusion 8. 

Exception XIII —is denied on the ground that no showing, 
tender or offer of proof of new evidence is made and 
no sufficient reason is offered to reopen the record for 
further evidence in this regard. 

Filed February 21, 1950 

1743 Excerpts from Petition of KTRH for Rehearing. 

The petition of KTRH Broadcasting Company, appli¬ 
cant in the above-entitled proceeding, for rehearing of the 
Commission’s decision dated January 27, 1950, (released 
February 2,1950) and for other relief states as follows: 

I. 

The decision is arbitrary and capricious in that it is not 
supported by the evidence. 

n. 

The decision is arbitrary and capricious in that it is not 
supported by the weight of the evidence. 
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The decision is arbitrary and capricious in that there is 
no substantial evidence to support the ultimate finding thAt 
a grant of the Texas Star Broadcasting Company appli¬ 
cation is in the public interest, convenience and necessity. 

IV. 

The decision is arbitrary and capricious in that Texas 
Star Broadcasting Company has failed to sustain the bur¬ 
den of proof. 

V. 

The decision is arbitrary and capricious in that it is ih 
violation of Section 5(c) of the Administrative Procedur|e 
Act. 

VI. 

The decsion is unlawful in that it was made without 
compliance with the requirements of Section 8 of the AdL 
ministrative Procedure Act. 
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vn. 


The decision is arbitrary and capricious in that it found 
Texas Star Broadcasting Company legally qualified whep 
there is no evidence to support such a finding or conclusion) 

vm. 

The decision is arbitrary and capricious in that the 
Commission found Texas Star Broadcasting Company 
financially qualified to construct and operate its proposed, 
station when there is no substantial evidence to support 
this finding. 


The decision is arbitrary and capricious in that the 
Commission found that Texas Star Broadcasting Company 
proposes to render a program service designed to meet 
the needs of the persons to be served. There is no evidence 
in the record to show either the needs of the persons to be 
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served or whether the proposed program service of Texas 
Star Broadcasting Company would meet such needs. 

X. 

The decision of the Commission is unlawful, arbitrary 
and capricious in that it was made in complete disregard 
of its Rules of Practice and Procedure and Standards of 
Good Engineering Practice of the Commission. 

XL 

The decision of the Commission is abitrary, capricious 
and inconsistent in that it found (Page 22, Paragraph 51): 
“Apart from the interference to the daytime service 
areas of Stations KTRH and KSEO, which has been 
discussed above, under the Commission’s Standards 
of Good Engineering Practice the operation of the pro¬ 
posed Dallas station would not be expected to cause 
objectionable interference to any other broadcast sta¬ 
tions located within the boundaries oPthe United States 
or to any foreign broadcast stations. * * *” 

Thereafter, on Page 23, Paragraph 53, the Commission 
found: 

“* * * The Tulsa station would be expected to re¬ 
ceive objectionable daytime interference from the 
Dallas proposal in an area of 1,532 square miles, in¬ 
cluding 31,704 persons, or approximately 1.54 per cent 
of the population residing in its remaining interfer¬ 
ence-free service area. * * 

1745 XII. 

The decision of the Commission is arbitrary and capri¬ 
cious in that it did not find that interference to Station 
KSEO from the Dallas proposed station would result in 
interference to the extent of 69.5 per cent of the population 
residing within KSEO’s remaining interference-free serv¬ 
ice area was mutually prohibitive, after first finding that 
it would be mutually prohibitive for the proposed Dallas 
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station to lose approximately 72 per cent of the proposed 
population remaining in the interference-free area result¬ 
ing from the proposed operation of KTRH. 

XHL 


Sta: 
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The decision of the Commission is arbitrary and capifi 
cious in that it granted the application of Texas 
Broadcasting Company after it made a finding that it 
impossible to make a definite determination considering 
areas and populations within the normally protected 
millivolt per meter contour of Station KSEO, which wou 
be expected to receive objectionable interference from 
proposed operation in Dallas. 

XIV. 


th 


.r 
,s 

le 

d.5 
d 
e 


The decision is arbitrary and capricious in that after 
finding that the engineering data relative to interference 
to KSEO was so conflicting that it was not possible to 
make any definite determination as to the areas and popu¬ 
lations which would be expected to receive objectionable 
interference from the proposed operation of the Dallas 
station, the Commission then found that there would be ijo 
useful purpose served by a further hearing in the pro¬ 
ceeding for the purpose of receiving additional engineerip 
data to determine the areas and populations affected. 

XV. 


pt 


The decision of the Commission is arbitrary and capri 
cious in that there is no evidence to support a finding thh 
a grant to Texas Star Broadcasting Company would n 
impair the ability of KSEO to continue to serve the loc^ 
Durant area. 

1746 XVI. 


The decision is arbitrary and capricious in that therje 
is no substantial evidence to warrant a finding that tne 
proposal of Texas Star Broadcasting Company is meri¬ 
torious. 
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xvn. 

The decision is arbitrary and capricions in that there is 
no evidence to support the finding that Texas Star Broad¬ 
casting Company would provide a “contrasting” service 
to Dallas inasmuch as Durant and Dallas are in the same 
trade area and further because there is no evidence to 
show what the service actually is either in Dallas or Durant. 

xvni. 

The decision is arbitrary and capricious in that there was 
nothing in the issues to put KSEO on notice that the hear¬ 
ing would involve a consideration of the comparative merits 
of the KSEO operation and the proposed Dallas operation, 
which comparison must be made in order to find that the 
“substitution” of KSEO’s service by the proposed service 
by Dallas was in the public interest. 

XIX. 

The decision is arbitrary and capricious in that there is 
no evidence to support comparative consideration between 
KSEO and the Dallas proposal. 

XX. 

The decision of the Commission is arbitrary and capri¬ 
cious in that it authorized construction on a site which does 
not conform with the requirements of the Standards of 
Good Engineering Practice. 

XXI. 

The decision is arbitrary and capricious in that it vio¬ 
lates NARBA. 

xxn. 

The decision is unlawful, arbitrary and capricious in 
that it is conditioned upon a violation of the Commission’s 
Standards of Good Engineering Practice. 
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1747 XXTTT. 

The decision is unlawful in that it involves a change of 
policy by the Commission and thus, under Section 409(a) 
of the Communications Act of 1934 as amended the hear¬ 
ing must be conducted by a Commissioner. 

XXIV. 

The decision of the Commission is unlawful, arbitrary 
and capricious in failing to find that under the Commis¬ 
sion’s Rules of Practice and Procedure, Standards of Good 
Engineering Practice and the Communications Act of 1934, 
as amended, the application of Texas Star Broadcasting 
Company must be denied. 

XXV. 


The decision is arbitrary and capricious in that in giving 
comparative consideration to the applications of KTI^H 
Broadcasting Company and Texas Star Broadcasting Com¬ 
pany it did not grant the application of KTRH Broadcast¬ 
ing Company and deny the application of Texas Sljar 
Broadcasting Company. 

Wherefore, the premises considered, KTRH Broadcast¬ 
ing Company prays as follows: 


1. That the Commission reconsider and set aside its 
decision dated January 27, 1950, (Released February 2, 
1950) and grant the application of KTRH Broadcasting 
Company; 

2. That the Commission set aside the aforesaid decision 
and order a rehearing on the above-entitled applications; 
or 

3. That the aforesaid decision of the Commission be set 
aside and that the record be reopened to permit the intro¬ 
duction into evidence of facts showing the extent of inter¬ 
ference which will be caused to Station KSEO by the pro¬ 
posed operation of Texas Star Broadcasting Company. 


# 
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Filed February 21,1950 

1749 Excerpts from ESEO Petition for Rehearing. 

Comes now Democrat Printing Company, licensee of sta¬ 
tion KSEO, Durant, Oklahoma, intervenor herein, and, pur¬ 
suant to the provisions of Section 405 of the Communica¬ 
tions Act of 1934 (48 Stat. 1095, 47 U. S. C. 405) and of 
Section 1.390 of the Commission’s Rules of Practice and 
Procedure, requests the Commission to reconsider its deci¬ 
sion released February 2, 1950, granting the application of 
Texas Star Broadcasting Company, and to order a rehear¬ 
ing of same. Petitioner is aggrieved and its interests are 
adversely affected by said decision, it being unjust, un¬ 
warranted and erroneous in the following respects: 

1. For the reasons set forth in petitioner’s Exceptions 
to Proposed Decision and supporting brief (including Ex¬ 
hibit A thereof) filed on June 27, 1949, and prayed to be 
read as a part hereof. 

2. For the additional reason that the following conclu¬ 
sions are arbitrary and capricious in that they are without 
basis in fact and without warrant in law: 

(a) “that the grant to Texas Star will not impair the 
ability of KSEO to continue to serve the local 
Durant area” (Decision, page 27, paragraph 
4 ); 

1750 (b) “that a grant to Texas Star is in the public 

interest even though the interference to 
KSEO be that as portrayed by KSEO—affecting 
an area of 4,380 square miles wherein 164,300 per¬ 
sons reside representing 69.5% of the population 
residing within the remaining KSEO interference- 
free service area” (Decision, page 27, paragraph 
6 ); 

(c) “that no useful purpose would be served by a 
further hearing in this proceeding for the purpose 
of receiving this additional engineering data and 
any other data that might be offered in support 
of KSEO’s engineering claims” (Decision, page 
27, paragraph 6). 
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3. For the additional reason that the Decision effects an 
arbitrary and capricious modification of KSEO’s outstand¬ 
ing license. 

Wherefore, the premises considered, it is respectfully 
prayed: 

1. That the Commission reconsider and rescind its deci¬ 
sion herein and enter a decision denying the application 
of Texas Star Broadcasting Company; or, in the altej- 
native, 

2. That the Commission reopen this proceeding and des¬ 
ignate the application of Texas Star for further hearing 
upon issues appropriate to determine whether the modifi¬ 
cation of the license of KSEO is in the public interest; 

3. And that petitioner be given such other and further 
relief as to the Commission may seem appropriate and fair. 


1766 


Adopted June 1, 1950 

Memorandum Opinion and Order. 


i 

T 


By the Commission : Commissioner Walker not participate 

ing; Commissioners Jones and Sterling dissenting. 

1. The Commission has before it petitions for recom 
sideration and rehearing of its Decision of January 27; 
1950 (released February 2, 1950) in the above matter, filed 
on February 21, 1950, by KTRH Broadcast Company, 
Houston, Texas, the unsuccessful applicant, and by Demo¬ 
crat Printing Company, licensee of Station KSEO, Durant,; 
Oklahoma, intervenor, and an opposition thereto, filed on 
March 13, 1950, by Roy Hofheinz and W. N. Hooper, d/b 
as Texas Star Broadcasting Company, Dallas, Texas, the 
successful applicant. 

2. The Decision of January 27, 1950, was adopted after 
consideration of exceptions to the Commission’s Proposed 
Decision filed by KTRH Broadcasting Company and Demo¬ 
crat Printing Company, and oral argument thereon before 
the Commission en banc; also a subject of the same oral 
argument was a motion filed by Texas Star Broadcasting 
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Company to strike a brief filed by Democrat Printing Com¬ 
pany in support of its exceptions to the Proposed Decision, 
together with a concurrently-filed engineering statement. 

3. The proceeding involves the application of (1) Boy 
Hofheinz and W. N. Hooper, a partnership doing business 
as Texas Star Broadcasting Company, for a permit to 
construct a new standard broadcast station in Dallas, 
Texas, to be operated on the frequency 740 kc, with power 
of 5 kw night and 10 kw day, unlimited time, employing 
a directional antenna during both daytime and nighttime 
hours of operation; and (2) KTRH Broadcasting Com¬ 
pany, licensee of Station KTRH, Houston, Texas (now 
operating on 740 kc, with power of 50 kw, unlimited time, 
using a directional antenna during daytime and nighttime 
hours), for a construction permit to change the daytime 
directional system. The Democrat Printing Company, li¬ 
censee of Station KSEO, Durant, Oklahoma, operating on 
the adjacent channel 750 kc, with power of 250 watts, day¬ 
time only, was authorized to participate and did partici¬ 
pate in the hearing as an intervenor. In the Proposed 
Decision the Commission proposed to grant the application 
of Texas Star Broadcasting Company and to deny the 
application of KTRH Broadcasting Company. In the Deci¬ 
sion of January 27,1950, the Commission made final 
1767 its grant to Texas Star Broadcasting Company, and 
its denial of the application of KTRH Broadcasting 
Company; at the same time it denied Texas Star’s motion 
to strike the KSEO brief filed in support of the latter’s 
exceptions to the Proposed Decision, but granted the motion 
to strike the engineering statement filed by KSEO. The 
Commission was of the opinion that a grant to Dallas would 
result in a more fair, efficient and equitable distribution of 
radio frequencies among the various communities, pursuant 
to Section 307(b) of the Communications Act of 1934, as 
amended, than would a grant to Houston. A grant of the 
Dallas application would permit the establishment of a 
fourth fulltime station in that city, the establishment of 
a new primary service to Dallas and the surrounding area, 
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would tend to equalize the facilities enjoyed by Dallas and 
Houston, and would provide an entirely new primary serv¬ 
ice to approximately 1,383,160 persons daytime and 642,000 
persons nighttime. A grant of the Houston proposal would 
not provide the city of Houston with an additional primary 
radio service but would only mean a change in the rural 
service rendered daytime by that applicant, and a net gain 
in rural population served of from 374,492 to 427,197 per¬ 
sons. The Commission was further of the opinion that 
even though the interference to Station KSEO from the 
Dallas proposal was as portrayed by KSEO—that is, that 
objectionable interference would be received by KSEO 
within an area of 4,380 miles, including 164,300 persons, 
representing 69.5% of the population residing within the 
remaining interference-free service area—a grant of the 
Texas Star application would be in the public interest, in 
view of the acquisition of a further fulltime outlet by 
Dallas and the establishment of a new primary service to 
substantial populations day and night. It was concluded 
that since the proposed Dallas station and Station KSEO 
would be 10 kc removed, there would be no loss of service 
to the persons residing in the interference area, but rather 
a substitution of a Dallas service for a Durant service; 
and that since KSEO will still continue to serve 45 miles 
to the south of Durant in the direction of Dallas, the grant 
to Texas Star would not impair the ability of KSEO to 
continue to serve the local Durant area. As indicated in 
paragraph 50 of the Findings, “the KSEO interference 
area, as portrayed by KSEO, is located to the south of 
Durant and lies wholly within the State of Texas and 
largely within the Dallas trade area. This area approxi¬ 
mates a segment in shape, and is in the southernmost por¬ 
tion of the KSEO service area. It is some 125 miles widp 
and 40 miles deep at the center. Dallas is within this 
area, and lies approximately 50 miles from the western 
tip. Durant is to the north of this area, approximate^ 
85 miles from the western tip, 60 miles from the easteri 
tip, and 45 miles from the center thereof. ’ ’ It was als< 
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concluded that the interference results in a substitution 
of a Dallas service for a Durant service in an area which, 
being within the Dallas trade area, has a community of 
interest with Dallas. By reason of the foregoing, it was 
felt that consideration of fair, efficient and equitable dis¬ 
tribution of radio service between the communities war¬ 
ranted the grant of the application of Texas Star Broad¬ 
casting Company and justified the diminution of the KSEO 
service area. The Commission also concluded that there 
was no merit to KSEO’s request that the Dallas applica¬ 
tion be set for further hearing to determine the extent of 
objectionable interference to KSEO from the Dallas pro¬ 
posal, since for the purpose of this proceeding the 
1768 Commission was of the opinion that a grant to Texas 
Star is in the public interest even though the inter¬ 
ference to KSEO be that as portrayed by the latter, and 
that therefore no useful purpose would be served by a 
further hearing in this proceeding for the purpose of re¬ 
ceiving additional engineering data embodied in the engi¬ 
neering statement attached to KSEO’s exceptions to the 
Proposed Decision which substantiates KSEO’s contention 
as to the extent of interference Texas Star would cause 
KSEO. 1 

4. The instant petitions for reconsideration and rehear¬ 
ing substantially repeat or incorporate the numerous ex¬ 
ceptions to the Proposed Decision which had been filed by 
KTRH Broadcasting Company and Democrat Printing 
Company, all of which had been fully considered by the 
Commission and denied in the Decision of January 27,1950. 
Insofar as the petitions now under consideration consist 
merely of repetition of specifications of error heretofore 
advanced and rejected, upon a review thereof we see no 
reason to change our prior rulings in the matter. Certain 
additional complaints are set forth in the petitions, how- 

1 The Commission, in addition, concluded that interference of a minor character 
which would be received from the proposed Dallas operation by Station KTRH at 
Houston, by a new operation at Tulsa, Oklahoma, and (under the NARBA method 
of computation but not when computation is made in accordance with the Commis* 
sion’s RSS 50% rule), by Station CMCD, Ragla, Havana, Cuba, does not warrant a 
denial of the Texas Star application. 
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ever, which will be specifically disposed of in this Memo¬ 
randum Opinion and Order. 

5. Petitioners allege that the Commission was arbitraly 
and capricious in concluding that the grant of the Dallas 
application would not impair the ability of KSEO to con¬ 
tinue to serve the local Durant area. This conclusion was 
based upon the facts outlined in paragraph 3, above. These 
premises adequately support the conclusion as to the con¬ 
tinued ability of KSEO to serve the local Durant area. 

6. KTRH alleges that the Commission’s decision is arbi¬ 
trary and capricious in that there is nothing in the issues 
to put KSEO on notice that the hearing would involve a 
consideration of the comparative merits of the KSEO oper¬ 
ation and the proposed Dallas operation, nor any evidence 
to support comparative consideration between KSEO and 
the Dallas proposal. These specifications of error are with¬ 
out merit, as it is apparent that the Commission did npt 
rest its decision upon any comparative consideration <j)f 
KSEO and the Dallas proposal, but upon the conclusion 
that although the interference to KSEO be as serious as 
portrayed by that station, a grant of Texas Star’s appli¬ 
cation would be in the public interest and consonant with 
the requirement of a fair, efficient and equitable distribu¬ 
tion of radio service between communities. The contention 
of KTRH that “the decision is arbitrary and capricious 
in that there is no evidence to support the finding that 
Texas Star Broadcasting Company would provide a ‘con¬ 
trasting’ service to Dallas inasmuch as Durant and Dallas 
are in the same trade area and further because there is 
no evidence to show what the service actually is either at 
Dallas or Durant” must be rejected. As stated below 
(Paragraph 9), the record establishes that the proposed 

Dallas station would provide a “contrasting” serv- 
1769 ice to that community; and, as mentioned above, 

comparative consideration with Durant is not rele¬ 
vant. 

7. KSEO also complains that the Decision effects 
arbitrary and capricious modification of KSEO’s outstan^- 
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ing license. KSEO was a party to the proceeding, and has 
been given ample opportunity to present its position to the 
Commission, and the Commission has carefully considered 
its contentions in arriving at its decision herein. Its com¬ 
plaint on this point must therefore be rejected. (See the 
KOA case, 319 IT. S. 239; Bee Broadcasting Co., 5 RR 172e, 
176). KSEO requests that the Commission reopen the pro¬ 
ceeding “and designate the application of Texas Star for 
further hearing upon issues appropriate to determine 
whether the modification of the license of KSEO is in the 
public interest.’’ That a grant to Texas Star would be 
in the public interest despite the interference of KSEO 
has been determined by the Commission within the desig¬ 
nated issues of the proceeding. 

8. The Commission is of the opinion, after consideration 
of KTRH’s specification of error on the point in its peti¬ 
tion for rehearing and reconsideration, that the Decision 
of the Commission should be modified in one minor par¬ 
ticular. KTRH avers that the Decision is arbitrary, capri¬ 
cious and inconsistent in that it finds in one paragraph 
(Par. 51, page 22) that the Dallas proposal would not cause 
interference to any stations in the United States apart 
from KTRH and KSEO, and in a subsequent paragraph 
(Par. 53, page 23) finds that the All-Oklahoma station at 
Tulsa, Oklahoma, which had been granted a construction 
permit on April 11, 1949, to operate on 740 kc, with power 
of 10 kw night, 50 kw day, unlimited time, would be ex¬ 
pected to receive daytime interference from the Dallas 
proposal. The two statements are, of course, inconsistent, 
and paragraph 51 will be appropriately corrected. 

9. Not an additional point, but in substantial repetition 
of a contention advanced in the exceptions to the Proposed 
Decision is the claim of KTRH that the Decision is arbi¬ 
trary and capricious in finding that Texas Star proposes 
to render a program service designed to meet the needs 
of the persons to be served, when there is no evidence 
in the record to show either the needs of the persons to he 
served or whether the proposed Texas Star program serv- 
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ice would meet those needs. While we are of the opinion 
that the matter was correctly decided in our rulings upon 
the exceptions to the Initial Decision, the following En¬ 
largement of our views may be made at this time, Otar 
conclusions concerning the superior claim of Dallas to| a 
fourth fulltime facility over that of Houston to a change 
in daytime antenna of one of its eight stations (seven full- 
time) is set forth in the Decision. We there stated that a 
grant to Dallas would tend to equalize the facilities enjoyed 
by the two communities, Dallas and Houston. Our decision, 
however, as pointed out in Paragraph 2 of the Conclusions, 
was not based on this fact alone. Among the decisive fac¬ 
tors mentioned were that Texas Star’s proposal would 
provide a satisfactory and contrasting service (See Para¬ 
graph 15 of Fndings of Fact of Decision) to Dallas ahd 
the Dallas metropolitan district, and especially that Texas 
Star’s proposal would provide the Dallas area with a meifi- 
torious new fulltime independent (non-network) 
1770 service. Here, again, the conclusion finds suppo|rt 
in the record, which establishes, among other things, 
that the proposed Dallas station would supply on-the-spot 
news programs (See Paragraph 18, Findings of Fact of 
Decision) of a type not emphasized by Dallas stations; 
several entertainment programs new to Dallas, including 
one featuring regional folk music and ballad singers; |a 
political program (See Paragraph 20, Findings of Fact pf 
Decision) not provided by other Dallas stations, which 
would afford free time to all candidates; night broadcasts 
of local high school and collegiate sports events (See 
Paragraph 21, Findings of Fact of Decision) not now avail¬ 
able over any Dallas standard broadcast station becausp 
of network commitments; and generally would schedule itjs 
programs in such a manner as to provide at any one period 
of the day a program of contrasting type to those availably 
during the same period over other Dallas stations. The 
foregoing programs, as well as others proposed by Texas 
Star, are meritorious and adapted to the needs of Dallai 
and the surrounding area. Texas Star proposes to pro- 
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vide the community with worthwhile programs and facili¬ 
ties not now furnished to it. It is clear, therefore, that the 
need for an additional Dallas fulltime facility, to which a 
city of its size is entitled against an alteration of a facility 
in another city of comparable size having more than twice 
as many existing fulltime standard broadcast stations, will 
be met by the Texas Star proposal. 

10. Upon careful review of the petitions for rehearing 
and reconsideration we conclude that for the reasons stated 
in the Decision and in this Memorandum Opinion and Ordei^ 
they should be denied except that the petition of KTRH 
Broadcasting Company should be granted to the extent 
indicated in Paragraph 8 above. 

11. Accordingly, it is ordered, This 1st day of June, 
1950, That the petition for rehearing and reconsideration 
of KTRH Broadcasting Company insofar as it attacks the 
inconsistent findings in Paragraphs 51 and 53 of the Find¬ 
ing is granted; that the first sentence of Paragraph 51, 
page 22, of the Decision of January 27, 1950, herein, is 
corrected to read as follows: 

“Apart from the interference to the daytime service 
areas of Stations KTRH and KSEO, which has been 
discussed above, and to the station of the All-Oklahoma 
Broadcasting Company at Tulsa, Oklahoma, discussed 
in Paragraph 53, below, under the Commission’s Stand¬ 
ards of Good Engineering Practice the operation of 
the proposed Dallas station would not be expected to 
cause objectionable interference to any other broadcast 
stations located within the boundaries of the United 
States or to any foreign broadcast stations.”; 

that in all other respects the petition for reconsideration 
and rehearing filed by KTRH Broadcasting Company is 
denied; and that the petition for reconsideration and re¬ 
hearing of Democrat Printing Company is denied. 

Federal Communications Commission 
T. J. Slowie, Secretary 

Released: June 2,1950. 

[Seal of Federal Communications Commission.] 
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STATEMENT OF QUESTIONS PRESENTED. 


The questions are whether the appellee did not act unlaw¬ 
fully: 

(1) —In granting to the intervenor a new Class II stand¬ 
ard broadcast license without giving comparative consid 
eration to the operation of appellant, the owner of an exist¬ 
ing Class II station, where the latter will receive resulting 
objectionable interference under the Commission’s Rul^s 
and Standards, causing a diminution of service area con¬ 
taining 69.5 percent of the population residing within i 
remaining interference-free service area? 

(2) —In modifying appellant’s license without giving the 
statement of reasons and opportunity to show cause re¬ 
quired by Section 312 (b) of the Communications Act? 

(3) —In announcing a change of policy upon the basis of 
a hearing held before an examiner, in violation of Secticjn 
409 (a) of the Communications Act? 

(4) —In conducting the proceeding without regard to th 
principle of separation of functions provided for by Sec¬ 
tion 5 (c) of the Administrative Procedure Act? 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 10,692. 


DEMOCRAT PRINTING COMPANY, Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee. 


Appeal from Decision of the Federal Communications 

Commission. 


BRIEF FOR APPELLANT. 


L JURISDICTIONAL STATEMENT. 

Jurisdiction is invoked under Section 402 (b) (2) of 
Communications Act of 1934. (Supp. 41). 



n. STATEMENT OF THE CASE. 

Appellant (hereinafter called KSEO) is, and since July 
3,1947, has been, the licensee of radio station KSEO, oper¬ 
ating daytime only at Durant, Oklahoma, on the frequency 
of 750 kilocycles with power of 250 watts. 
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By orders of the appellee (hereinafter called the Com¬ 
mission) adopted March 20, 1947 and April 25, 1947, an 
application by Roy Hofheinz and W. H. Hooper, doing 
business as Texas Star Broadcasting Company (herein¬ 
after called Texas Star), to construct a new radio station 
to operate unlimited time at Dallas, Texas, approximately 
seventy miles distant from KSEO, on the adjacent fre¬ 
quency of 740 kilocycles with power of 10,000 watts day and 
5,000 watts night, was designated for consolidated hearing 
with other pending applications on specified issues, includ¬ 
ing one to determine whether the proposed Texas Star op¬ 
eration would involve objectionable interference with any 
existing radio station. (App. 12-18). 

On November 26, 1947, KSEO petitioned to intervene in 
the Texas Star hearing on the ground that because of elec¬ 
trical interference contemplated from the proposed opera¬ 
tion, KSEO would lose 34.4 per cent of the area and 41 per 
cent of the population which it was then serving within its 
contour normally protected against electrical interference 
under the applicable Rules of the Commission. (App. 18- 
22). The loss represents 69.5 percent of the population re¬ 
siding within KSEO’s remaining interference-free service 
area. 

By order of the Commission adopted November 28, 1947, 
the issues which had been set forth in the two preceding 
orders of March 20, 1947 and April 25, 1947, were deleted 
and Texas Star’s application was designated for separate 
hearing on specified issues, again including a determination 
of whether the proposed operation would involve objection¬ 
able interference with any existing radio station. No 
issues were specified proposing any modification of KSEO’s 
license or any diminution of KSEO’s normally protected 
service area and substitution of other service for that of 
KSEO within that area. (App. 23-26). 

By order of the Commission adopted December 5, 1947, 
KSEO’s petition to intervene in the Texas Star hearing was 
granted. (App. 26-27). 

By order dated December 26, 1947, the Commission as¬ 
signed an officer to preside at the Texas Star hearing and 
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gave notice that Section 1.857 of its Rules (Supp. 45 ) 
was not applicable to the proceeding. (App. 27). 

On January 5, 1948, KTRH Broadcasting Company 
(hereinafter called KTRH), licensee of radio station 
KTRH, already operating unlimited time at Houston, 
Texas, on Texas Star’s proposed frequency of 740 kilo¬ 
cycles with power of 50,000 watts, filed an application seed¬ 
ing to improve its daytime service on its existing facilities 
by a change in its directional antenna pattern. (App. 29). 

By order adopted January 21, 1948, the Commission des¬ 
ignated the application of KTRH for consolidated hearing 
with that of Texas Star. (App. 31-33). 

By order adopted January 23, 1948, the Commission as¬ 
signed another officer to preside at the consolidated hear¬ 
ing in the place of the officer who had been theretofore 
assigned. This order again gave notice that Section 1.857 
of the Commission’s Rules (Supp. 45) was not applicable 
to the proceeding. (App. 33-34). 

The matter duly proceeded to hearing on January 27, ?8 
and 29,1948, and KSEO participated as an intervenor. At 
the very outset of the hearing KSEO stated that its evi¬ 
dence would be limited to that showing objectionable elec¬ 
trical interference. (App. 34). 

At the hearing the following facts were developed: 


Connection of Texas Star’s Lay Witnesses With the Area 

Proposed to be Served. 


Two lay witnesses appeared to testify in support of Tex^s 
Star’s application. 

Roy Hofheinz, one of applicant’s two partners, resides 
in Houston, and he has never resided in Dallas, or con¬ 
ducted any personal business there. (App. 79). He be¬ 
longs to no Dallas civic organization “except the Variety 
Club.” (App. 72). He discussed the proposed operation 
“with 50 different individuals in and from Dallas,” b|ut 
could recall the names of only two of them. (App. 75-76). 

John Stephen, one of Texas Star’s employees, presently 
resides in Houston but did on two occasions during 1945 
and 1946 reside in Dallas for a total period of some ei^ht 
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or nine months (App. 80, 83, 91). He also visited Dallas 
in June, 1947, and for “a little more than two days’ 7 in 
January, 1948 (App. 102), during which period he inter¬ 
viewed representatives of the “various Dallas civic, wel¬ 
fare, social, religious, and youth organizations. ,, (App. 
82). 

Existing Broadcast Service in the Area Proposed to be 

Served. 

The area proposed to be served by Texas Star is pres¬ 
ently being served in whole or in part, by forty-eight other 
stations daytime and six other stations nighttime. (App. 
149-155). 

On existing service in the area proposed to be served, 
witness Hofheinz testified as follows: (1) that local high 
school football games are being broadcast only by station 
WFAA-FM (App. 44-45); (2) that he made a study of the 
programs now presented by Dallas stations to see whether 
there is a need for program diversification and found that 
“there is a definite need, as there would be in the metro¬ 
politan market of a city the size of Dallas with only three 
full time stations’’ (App. 50); (3) that he had made “no 
detailed study” of the news service rendered to Dallas by 
the municipally owned Dallas station, but that he had been 
in the station a number of times and knew “their general 
policies” and that “they don’t emphasize remote cover¬ 
age” (App. 73); (4) that his conclusion that Texas Star’s 
proposed news broadcasts would be unequaled by those of 
existing Dallas stations was “gathered from the study of 
their programs over a period of weeks, and some casual 
surveys as to the programs and as to progress on the 
stations purported to be news coverage, and by analyzing 
the total amount of network time which we think we can 
allocate particularly during the nighttime hours” (App. 
74); (5) that he was not familiar with the news broadcasts 
of the Dallas daytime station KIXL (App. 74); and (6) 
that he has listened to the programs of the Dallas daytime 
station KSKY “for hours on end” and that “their pro¬ 
gramming is designed around a policy of records, of trans- 


5 


scriptions, and wired news, or news which comes over tpe 
wire ticker.’’ (App. 75). 

As to existing service witness Stephen testified as fol¬ 
lows: (1) that he made a survey of radio programming in 
Dallas (App.~82); (2) that from his conversations with the 
representatives of Dallas civic organizations he found th^t 
the network commitments of the existing Dallas stations in 
many instances made it impossible to afford evening tirbe 
for public service programming to these organizations 
(App. 83-84); (3) that in preparing Texas Star’s proposed 
program schedules he took into consideration the prp- 
grams that were being offered by existing Dallas stations 
(App. 91-92); (4) that he “listened rather faithfully fDr 
several different periods of time to all of the stations in 
operation in Dallas” and was “familiar with their program 
schedules as published” (App. 92); (5) that the Dallas 
Federated Women’s Clubs “have never presented a regu¬ 
lar broadcast program in Dallas,” though they “have been 
requested to appear by various of the stations in Dallas in 
connection with some particular celebration or campaign” 
(App. 94); (6) that the Dallas Junior Chamber of Com¬ 
merce has “never been featured on a regular broadcasting 
program” (App. 94); (7) that “the prevailing network 
programs in Dallas . . . between the hours of 9:30 and 11 
in the morning and between the hours of 2:30 and 4 in tbe 
afternoon feature primarily a continued interest drama or 
dramas” (App. 95); (8) that no Dallas station has ever 
offered “a regular free political broadcast to every candi¬ 
date during the entire duration of the political campaign” 
as proposed by Texas Star (App. 97); (9) that he was 
“sure” that existing Dallas stations carry news and farm 
programs at the hours proposed by Texas Star (App. 100); 
and (10) that he thought that at times existing Dallas sta¬ 
tions cancelled scheduled programs to carry programs 
of public interest, but could not say from his own expejri 
ence. (App. 101). 
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Need for the Proposed Service. 

The proposed operation will not provide primary serv¬ 
ice to any area not presently receiving such service. (App. 
111 ). 

Witness Hofheinz testified that he thought the proposed 
service was needed for the following reasons: (1) because 
Dallas “is the only town of comparable size south of the 
Mason-Dixon line, which has only four full time radio sta¬ 
tions” (App. 36, 75); (2) because all existing Dallas full¬ 
time stations are affiliated with networks and their time 
for non-network programs is consequently limited (App. 
40); (3) because Texas Star proposes no network affilia¬ 
tion and can consequently offer a measure of program di¬ 
versification (App. 41, 49-50, 78-79); and (4) because two 
of the existing Dallas stations are newspaper-owned and 
consequently do not provide an “independent reporting 
job”. (App. 40, 71). 

On the need for the proposed service witness Stephen tes¬ 
tified as follows: (1) that he was satisfied that the Dallas 
Junior Chamber of Commerce and the Federated Women’s 
Clubs would avail themselves of the opportunity to broad¬ 
cast over Texas Star’s proposed station (App. 92); (2) 
that the Junior Chamber of Commerce “has for some time 
wanted to present a regular series of programs, but due to 
the limitations of desirable listening time available to them, 
and also due to the limitations that during the working day 
their people are not available to appear when time has been 
offered to them,” no such programs have been presented 
(App. 94); (3) that the representative of the Federated 
Women’s Clubs who was interviewed by him suggested 
“that they had not been able to obtain the kind of time they 
wanted in the past” (App. 94-95); and (4) that from his 
interviews with the representatives of Dallas civic organi¬ 
zations listed on Texas Star Exhibit 16 (App. 131-133), his 
conclusion was that “there would be a definite potential” 
for another station in Dallas (App. 83-84). 
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The Proposed Service and Fort Worth. 

The proposed Texas Star transmitter site is in the Fort 
Worth metropolitan district and not in the Dallas metro¬ 
politan district (App. 160-161), and it is proposed to serve 
during daytime operation ninety-four percent and during 
nighttime operation over ninety-eight percent of the popu¬ 
lation residing within the Fort Worth metropolitan dis¬ 
trict. (App. 113-115). However, witness Hofheinz testi¬ 
fied that he did not anticipate carrying any programs from 
Fort Worth, and, in response to a question as to whethe r 
he had any 1 ‘interest whatsoever in Fort Worth” stated: 
“My prime interest (is) in Dallas. That is right.” (App. 
72). 


On December 20, 1948, the Commission’s Hearing Ex¬ 
aminer submitted to the Commission a Recommended De¬ 
cision concluding that the Commission had no alternative 
but to deny the Texas Star application because of Texas 
Star’s failure to sustain the burden of proof required by 
Section 3.24(b) of the Commission’s Rules (Supp. 47), 
viz., that the need for its proposed service outweighs the 
need for KSEO’s service which would be lost by reason c^f 
the proposed Texas Star operation. (App. 170-172). 

On May 12, 1949, the Commission (two Commissioners 
dissenting) adopted a Proposed Decision which made sub¬ 
stantially the same findings of fact made by the Hearing 
Examiner but which proposed to grant Texas Star’s ap¬ 
plication (App. 165-169). No mention was made in the Pro¬ 
posed Decision of Section 3.24 (b) of the Commission's 
Rules. (Supp. 47). 

On June 27,1949, exceptions with supporting briefs were 
duly filed by both KSEO (App. 172-177) and KTRH (App. 


179-182), and on July 27, 1949, a reply brief was filed by 
Texas Star. Attached as an exhibit to KSEO’s brief w^s 
an engineering study which KSEO caused to be made fal¬ 
lowing the close of the hearing and which purported to cor¬ 
roborate the extent of interference which KSEO woujd 
suffer from the proposed Texas Star operation as por¬ 
trayed by KSEO’s witnesses at the hearing. Appendix 
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XVT to this engineering study was a map which determined 
the location of KSEO’s daytime 0.5 mv/m contour upon the 
basis of actual measurements and which showed that the 
proposed Texas Star transmitter site was actually located 
within that contour. (App. 175-177). On August 9, 1949, 
Texas Star filed a motion to strike KSEO’s brief together 
with the engineering study. 

On December 19, 1949, the full Commission heard oral 
argument on the exceptions and motion to strike. At the 
oral argument the provisions of Section 3.24(b) of the 
Commission’s Rules (Supp. 47) were urged upon the 
Commission as precluding the proposed Texas Star grant. 
Also an attempt was made to direct the Commission’s at¬ 
tention to KSEO’s engineering study. The Commission, 
however, refused to permit counsel for KSEO to present 
this material on the ground that it was not a part of the 
record. (App. 185-191, 194-196). 

On January 27, 1950, the Commission (three Commis¬ 
sioners dissenting) adopted its Decision granting the Texas 
Star application and denying that of KTRH. This Deci¬ 
sion contained substantially the same findings of fact as 
were made in the Proposed Decision except that it was 
noted that since the date of the hearing the Commission 
had authorized a fourth full-time radio service within the 
Dallas metropolitan area. (App. 198-248). Contempo¬ 
raneously, the Commission granted Texas Star’s motion to 
strike the engineering study attached to KSEO’s brief 
supporting its exceptions to the Proposed Decision, and 
denied, seriatim, the exceptions of KSEO and of KTRH. 
The Decision makes no reference to Section 3.24 (b) of the 
Commission’s Rules (Supp. 47), except in the dissenting 
opinions. 

On February 21, 1950, both KTRH (App. 248-253) and 
KSEO (App. 254-255) filed petitions for reconsideration 
and rehearing, to which Texas Star filed an opposition on 
March 13,1950. 

On June 1,1950, the Commission (one Commissioner not 
participating and two Commissioners dissenting) adopted 
its Memorandum Opinion and Order denying the petitions 
of KSEO and KTRH for reconsideration and rehearing, 
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except to authorize one alteration in its Decision for the 
purpose of correcting an inconsistency which had been 
pointed out between two of its findings of fact. (App. 255- 
262). 

III. STATUTES AND REGULATIONS INVOLVED. 

1. The Communications Act of 1934, as amended. 

2. The Administrative Procedure Act. 

3. Rules and Regulations of the Federal Communications 
Commission. 

4. The Federal Communications Commission’s Standards 
of Good Engineering Practice Concerning Broadcast 
Stations. 

Pertinent sections of the above are set forth in the Sup¬ 
plement to this Brief. 

IV. CONSTITUTIONAL PROVISIONS. 

Article I, Section 8, of the Constitution of the Uniied 
States provides, in part: 

“The Congress shall have Power ... 

“To regulate Commerce with foreign Nations, emd 
among the several States, and with the Indian 
Tribes . . 

Article V of the Amendments to the Constitution of the 
United States provides, in part: 

“No person shall be . . . deprived of life, libertya or 
property without due process of law . . • ” 

V. STATEMENT OF POINTS. 

The Commission erred as follows: 

1. In failing to make any sufficient findings of fact to 
support its conclusion that “a grant to Texas Star is in 
the public interest even though the interference to KSEO 
be that as portrayed by KSEO—affecting an area of 4,380 
square miles wherein 164,300 persons reside representing 




10 


69.5% of the population residing within the remaining 
KSEO interference-free service area.” (App. 241). 

2. In giving weight (in arriving at said conclusion) to the 
fact that the service area lost to KSEO “is wholly out¬ 
side the state of Oklahoma, within the state of Texas.” 
(App. 239). 

3. In failing to conclude that Texas Star’s application 
must be denied because of the failure to show that the need 
for this service to be gained from Texas Star outweighs 
the need for the service to be lost from KSEO, as re¬ 
quired by Commission Rule 3.24 (b). (Supp. 47). 

4. In failing to conclude that Texas Star’s application 
must be denied because it does not comply with the Com¬ 
mission’s Standards, as required by Commission Rule 3.28 
(a). (Supp. 48). 

5. In failing to make any sufficient findings of fact to 
support its conclusion “that considerations of fair, efficient 
and equitable distribution of radio service between these 
respective communities warrant the grant of the applica¬ 
tion of Texas Star Broadcasting Company and justify the 
diminution of the KSEO service area.” (App. 239) 

6. In failing to make any sufficient findings of fact to sup¬ 
port its conclusion “that the grant to Texas Star will not 
impair the ability of KSEO to continue to serve the local 
Durant area.” (App. 239). 

7. In failing to give KSEO an opportunity to show that 
the grant to Texas Star might well impair its ability to 
continue to operate in the public interest. 

8. In concluding “that no useful purpose would be served 
by a further hearing in this proceeding for the purpose of 
receiving this additional engineering data and any other 
data that might be offered in support of KSEO’s engineer¬ 
ing claims.” (App. 241). 

9. In modifying KSEO’s license without the notice and 
opportunity to show cause required to be given to KSEO 
by Section 312 (b) of the Communications Act. (Supp. 
40). 
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10. In that the decision involves a change of Commission 
policy on the basis of a hearing presided over by an exam¬ 
iner, in violation of Section 409 (a) of the Communications 
Act. (Supp. 41). 

11. In that the proceeding was conducted in violation of 
Section 5(c) of the Administrative Procedure Act. (Supp. 
41). 

VI. SUMMARY OF ARGUMENT. 


The controversy stems primarily from the inordinate, ob¬ 
jectionable and therefore illegal electrical interference 
which the Commission assumes and admits will be caused 
to KSEO at Durant, Oklahoma by reason of the proposed 
propagation of radio signals from Dallas by a new radio 
station to be operated by Texas Star. In its essence the 
interference is tantamount to substantial deletion of the 
service area of KSEO, to which service area it is entitled 
under the law. It will suffer objectionable and therefore 
illegal interference in an area of 4,380 square miles, includ¬ 
ing 164,300 persons, representing 69.5 per cent of the popu¬ 
lation residing within the remaining interference-free serv¬ 
ice area. (App. 241-244). f 

The grant is arbitrary and capricious in the following 
respects: 

1. It violates Section 3.24 (b) of the Commission’s Rules 
(Supp. 47) and Section 307 (b) of the Communications 
Act (Supp. 40) in that admittedly no comparative con¬ 
sideration was given to KSEO’s present operation 
and the Dallas proposal. (App. 259). Therefore there 
was and could be no finding, as required by the Rule, that 
the need for the proposed service outweighs the need for 
the existing service which will be lost; and there were and 
could be no sufficient findings to support the conclusion re¬ 
quired by the Act, that considerations of fair, efficient and 
equitable distribution of radio service between Dallas ar d 
Durant warrant the grant of the Texas Star application ar d 
justify the diminution of the KSEO service area. 

Although there was considerable testimony with respect 
to the types of programs proposed by Texas Star, no eyi- 
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dence was offered as to the need for the proposed pro¬ 
grams except by way of three inferences, viz: (1) that be¬ 
cause all of the full-time radio stations then existing in 
Dallas were affiliated with networks they would, by reason 
of the time required for network programs, have less time 
than desirable for the presentation of the types of non-net¬ 
work programs proposed by Texas Star, and by the same 
token Texas Star, because it proposed no network affilia¬ 
tion, could offer a measure of program diversification 
(App. 36, 40-41, 45, 49-50, 78-79, 92, 95, 122-125); (2) that 
because two of these existing Dallas stations are news¬ 
paper-owned, their news broadcasts presumably are lim¬ 
ited as to source and content and the news programs pro¬ 
posed by Texas Star will be different and desirable (App. 
40, 71, 73-74, 122-125); and (3) that because Dallas has 
fewer radio stations than certain other cities of compar¬ 
able size in population, there is a need for broadcasting 
the proposed programs. (App. 36-40). There is almost 
nothing in the record, however, to indicate what programs 
are being broadcast either by the existing Dallas stations 
or by any other of the many stations which serve various 
portions of the area proposed to be served by Texas Star. 
The witnesses for Texas Star revealed only casual and 
superficial familiarity with the programs of the Dallas 
stations and no familiarity whatsoever with the programs 
of other forty-odd stations in the area. (App. 73-75). 
Moreover, except for one of Texas Star’s partners and one 
of its employees, neither of whom has any but brief and 
casual ties with Dallas (App. 79, 91, 102), not a single wit¬ 
ness was produced by Texas Star to testify to the need for 
the proposed service, nor was any competent evidence of¬ 
fered by Texas Star to demonstrate such need. (App. 75- 
76, 82-84, 131-133). Indeed, the proposed Texas Star pro¬ 
grams were themselves conceded not to be new in the sense 
that similar programs had never been broadcast before. 
(App. 95-101). 

2. It violates Section 3.28 (a) of the Rules (Supp. 48), 
requiring that grants be made in accordance with the 
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Standards, in that the requirements of several of ijhe 
Standards were completely ignored. These include (re¬ 
quirements that Texas Star shall employ a directional an¬ 
tenna or other means to avoid causing interference to 
KSEO (RR 81:4; Supp. 50); that the population resid¬ 
ing between Texas Star’s normally protected nighttime 
contour and the contour to which it will receive objection¬ 
able interference shall not exceed approximately 10 per¬ 
cent of the population in its actual primary service area 
(RR 81:9; Supp. 50); and that the percentage of i;he 
population of the metropolitan area of Dallas residing in 
Texas Star’s blanket area shall not exceed 1 percent (RR 
81:140; Supp. 53). 

3. It very substantially reduces KSEO’s normal and es¬ 
tablished service area without giving any compelling or 
even apposite reasons. 

4. It is predicated upon a concept of public interest which 
does violence to Section 1 of the Communications ^ct 
(Supp. 39), in that it sets up the Texas-Oklahojna 
border as a criterion for determining the public interest 
in KSEO’s service area and completely overlooks the ex¬ 
pressed purpose of regulating radio broadcasting as an 
instrument to promote interstate and foreign commerce. 
(App. 239). 

5. There is no reliable, substantial, and probative e vi¬ 
dence to support the findings: (1) that the service area 
lost to KSEO has a community of interest with Dallas; [2) 
that that area is not in the trade area of Durant; (3) tjiat 
the grant to Texas Star will not impair the ability of 
KSEO to continue to operate in the public interest; (4) 
that considerations of fair, efficient, and equitable distri¬ 
bution of radio service between Dallas and Durant warrant 
the Texas Star grant (App. 239); (5) that the proposed 
Texas Star operation will provide a contrasting service to 
Dallas and the Dallas metropolitan district (App. 238); and 
(6) that Texas Star satisfied its burden of proof. (App. 
241). 
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6. The grant has deprived KSEO of property without 
due process of law in that it was made without any oppor¬ 
tunity being given to KSEO to show the effect which the 
resulting interference will have upon the ability of KSEO 
to continue to operate in the public interest. 

7. The grant effects a modification of KSEO’s license in 
violation of Section 312 (b) of the Communications Act. 
(Supp. 40). 

8. The hearing was held pursuant to an unlawful notice 
that the principle of separation of functions required by 
Section 5(c) of the Administrative Procedure Act would 
not apply. (App. 27, 33). 

9. The Decision involves a change of Commission 
policy, in that it disregards requirements of the Rules 
and Standards as stated above and in that it condones ob¬ 
jectionable interference to a degree unwarranted by prece¬ 
dent. Therefore, under Section 409 (a) of the Communi¬ 
cations Act (Supp. 41), the matter was unlawfully dele¬ 
gated to an examiner for hearing. 

VII. ARGUMENT. 

A. The Grant to Texas Star Is Arbitrary and Capricious in 
That It Reduces KSEO’s Normal and Established Serv¬ 
ice Area to an Unprecedented Degree (1) Without Valid, 
Much Less Compelling Reasons, (2) In Direct Violation 
of the Commission’s Rules and Standards, and (3) Upon 
the Basis of Findings Not Supported by Reliable, Pro¬ 
bative and Substantial Evidence. 

KSEO respectfully directs the attention of the Court to 
the following requirements of law: 

First, as to the reduction of the service area of an ex¬ 
isting station, this Court has stated in Journal Company 
v. F.R.C., 60 App. D. C. 92, 94, 48 F. (2d) 461, 463, as fol¬ 
lows : 

“The installation and maintenance of broadcasting 
stations involve a very considerable expense. Where a 
broadcasting station has been constructed and main- 
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tained in good faith, it is i 
and common justice to tb 
its status should not be 
for compelling reasons. . 
maintained, the public will not receive the character 
of service which we are convinced the Radio Act was 
intended to insure. No station that has been operated 
in good faith shoidd be subjected to a change of fre¬ 
quency or power or to a reduction of its normal and 
established service area, except for compelling r^a* 
sons (Italics supplied). 

Second, as to the Rules, the pertinent rule-making pow¬ 
ers under the Communications Act of 1934 are granted in 
Section 4 (i) (Supp. 39) and Section 303 (r) (Supp. 
40), which authorize the Commission to make such rules 
and regulations, not inconsistent with law, as may be 
necessary to carry out the provisions of the Act, and in 


n the interests of the public 
e owner of the station that 
injuriously affected, except 
. . Unless such a policy! is 


Section 303 (f) (Supp. 40), which authorizes the mak¬ 
ing of such regulations, not inconsistent with law, as it may 
deem necessary to prevent interference between stations. 
The Commission’s Rules, being an exercise of delegated 
legislative power, ‘‘are controlling alike upon the Commis¬ 
sion and all others whose rights may be affected by :he 
Commission’s execution of them.” Columbia Broadcast¬ 
ing System., Inc. v. U. S., 316 U. S. 407, 422, 86 L. ed. 1563, 
1573, 62 S. Ct. 1194; Administrative Procedure Act, Sect ion 
12, (Supp. 54). Likewise, the Commission is bound by 


its Standards, as well as are station licensees. American 


Broadcasting Company, Inc. v. F. C. C., 85 U. S. App. D. C. 
343, 349, 179 F. (2d) 437, 443. And the Commission cannot 
grant an application where to do so will violate its Rules. 
Pittsburgh Radio Supply House v. F. C. C., 69 App. D. C. 
22, 25, 98 F. (2d) 303, 306; see Columbia Broadcasting Sys¬ 
tem, Inc. v. U. S., supra, at 316 U. S. 417-418; see also In 
the Matter of Consumers Power Company, 6 S. E. C. 444, 
657, 677, where Chairman (now Circuit Judge) Frank, 
speaking for the Securities and Exchange Commission, s^id, 
at page 657: 
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“. . . so long as our rule stands unchanged, we cannot 
apply it as if it read otherwise. Even ineffective rules, 
if valid, have the force and effect of law. .. . 

“The existence of a power to amend old rules and 
make new ones permits an administrative body to 
achieve flexibility without disregarding the provisions 
of a rule which it has adopted and which stands un¬ 
changed. In view of this power, an existing but inade¬ 
quate rule may be remedied, without ignoring its clear 
language and without, as a result, bringing the ad¬ 
ministrative process into disrepute.’ 7 

Third, as to the Commission’s findings and conclusions, 
it is required that they be supported by reliable, probative, 
and substantial evidence. Administrative Procedure Act, 
Section 7(c), (Supp. 42); F. R. C. v. Nelson Brothers 
Bond and Mortgage Company, 289 U. S. 266, 277, 77 L. ed. 
1166, 53 S. Ct. 627. 

Against the aforegoing requirements of law, the arbi¬ 
trariness and capriciousness of the Decision becomes at 
once apparent upon consideration of the supporting rea¬ 
sons given by the Commission and quoted in the following 
subheadings: 

1. “A grant to Texas Star will result in the granting of 
a fourth fulltime outlet to Dallas, and the establish¬ 
ment of a new primary service to approximately 
1,383,160 persons daytime and 642,000 persons night¬ 
time.” (App. 239). 

Where it is admitted by the Commission that it “did not 
rest its decision upon any comparative consideration of 
KSEO and the Dallas proposal” (App. 259), there is no 
force to any such unilateral considerations as the number 
of fulltime outlets Dallas should have or the number of per¬ 
sons in the Dallas area who will receive a new primary 
service from the Texas Star operation—especially where 
it affirmatively appears that Texas Star will not render 
primary service to any area or to a single person not pres¬ 
ently receiving primary service from one or more existing 
stations. (App. 149, 151, 153, 155, 223, 224). 
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That such comparative consideration is necessary is im¬ 
plicit in the provisions of Section 3.24 (b) of the Commis¬ 
sion’s Rules (Supp. 47), requiring proof that the ^ieed 
for Texas Star’s proposed service outweighs the nee4 f° r 
KSEO’s service which will be lost. And it has been held by 
this Court that need is not proved by the mere facts that 
the area proposed to be served contains a large population 
and is served by fewer radio stations than comparable 
areas. Trestate Broadcasting Company, Inc . v. F. C. C., 
68 App. D. C. 292, 295-296, 96 F. (2d) 564, 567-568; Easton 
Publishing Company v. F. C. C., 85 U. S. App. D. C. 33, 38, 
175 F. (2d) 344, 349. 

2. “There would be no loss of service to the persons re¬ 
siding in the interference area, but rather a substitu¬ 
tion of a Dallas service for a Durant service.” (App. 
239). 


The Commission here attempts to avoid the plain appli¬ 
cation of Section 3.24 (b) of its Rules (Supp. 47) by [join¬ 
ing a phrase—“substitution of service”—which occurs no¬ 
where in the Act, the Rules, or the Standards, and sen es— 
together with its companion phrase “diminution of se rvice 
area” (App. 239)—only to cover an action taken clearly 
without warrant in law and without justification or sup¬ 
port in fact. Sections 3.24 (b) (Supp. 47) and 3.28 (a) 
(Supp. 48) of the Rules and the Commission’s Standards 
clearly contemplate the weighing of the mutually interfer¬ 
ing services, including their program content. But the 
Commission made no finding with respect to the need for 
the service rendered by KSEO in the interference area. 
Indeed, there was no such issue specified in the notices of 
hearing (App. 12-18, 23-26, 31-33), and the Hearing Exam¬ 
iner ruled that evidence on this point would not be received. 
(App. 116-117, 119-120). The fact that present KSEO lis¬ 
teners in the interference area will in the future have sub¬ 
stituted the programs of Texas Star provides no valid 
basis for concluding that the public interest demands such 
substitution. There was no issue specified and there ls no 
evidence that the audience proposed to be taken from KSEO 
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is not now being well and adequately served by KSEO in 
the public interest; nor is there any evidence that the 
Texas Star service will result in any improvement over 
the existing service of KSEO. 

The Commission, in forming a concept of public interest, 
surely must contemplate the establishment of stations 
which will be protected against objectionable interference 
within stable service areas. Indeed, such a concept of pub¬ 
lic interest is implicit in Sections 3.24 (b) (Supp. 47) and 
3.28 (a) (Supp. 48) of the Rules and in the provisions of 
the Standards concerning assignment of frequencies (RR. 
81:9; Supp. 50) and protected service contours (RR. 
81:32; Supp. 52). Without such protection, it would be 
impossible for stations to operate in the public interest. 
To deprive KSEO of as much as 69.5 percent of the popu¬ 
lation of the area remaining to it, without any issue or 
showing that KSEO is not presently serving in the public 
interest the population that it will lose, is to act arbitrarily 
and capriciously to a very high degree. And if such rea¬ 
soning be valid to justify a 69.5 percent diminution, it is 
equally valid to justify a 100 percent deletion, and cannot 
but jeopardize the ability of any existing station threatened 
with its application to continue to operate in the public 
interest. 

3. “All of the interference area now receives primary 
service from one or more existing stations.” (App. 
239). 

The existence of additional service to the interference 
area is completely colorless in any determination of the 
public interest as between the service of KSEO and that 
of Texas Star. Such additional service will continue as 
now even though and after Texas Star’s signal has been 
substituted for that of KSEO. Indeed, if such considera¬ 
tion be entitled to any weight, it would rather be as tending 
to support the conclusion that in the face of such existing 
additional service, Texas Star’s burden of proof is consid¬ 
erably heightened under the aforementioned Rules and 
Standards. 
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4. “The area of interference to KSEO is wholly outside 
the State of Oklahoma, within the State of Texas, and 
generally within the Dallas trade area.” (App. 2^9). 

This double-barreled reason of the Commission not only 
fails to support the conclusion that the public interest re¬ 
quires a grant to Texas Star, but does violence to the pur¬ 
poses of Federal regulation of radio broadcasting as ex¬ 
pressed in Section 1 of the Communications Act (Supp. 
39). The very power of Congress to regulate broadcast¬ 
ing (apart from considerations of national defense) is 
founded on the Commerce Clause of the Constitution (Ar¬ 
ticle 1, Section 8). Surely the Commission cannot be war¬ 
ranted in concluding that because all of the population 
which would be lost to KSEO dwell on the Texas side of 
the Oklahoma-Texas border, it is in the public interest that 
this loss should be sustained. It is clearly the sense of Con¬ 
gress that broadcasting is essentially an interstate opera¬ 
tion, and not intrastate. (Section 2(a) of Communications 
Act (Supp. 39)). And any concept of public interest that 
would be based on State borders as barriers beyond which 
normal protection will not be given is arbitrary and capri¬ 
cious, unfounded in law and most dangerous in its poten¬ 
tialities. Within the United States, at least, radio broad¬ 
casting is and should be a force for transcending political 
boundaries, not for emphasizing them. That Section 307 
(b) of the Communications Act (Supp. 40) requires the 
Commission to so grant licenses as to “provide a fair, effi¬ 
cient and equitable distribution of radio service” (italics 
supplied) “among the several States” cannot be properly 
interpreted as authorizing a licensing policy which implies 
that the public interest is to be determined with reference 
to the location of State boundaries. 

As to the premise from trade area, the Commission ad¬ 
mits that not only the interference area but Durant, dkla- 
homa, also, lies within the Dallas trade area. (App. 239). 
Furthermore, it appears that Texas Star will not servq the 
entire Dallas trade area. (App. 107-110). Thus, we have 
Texas Star and KSEO, both within the Dallas trade area 
and neither one serving nor proposing to serve the entire 
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Dallas trade area. What bearing, then, can the trade area 
of Dallas have on the public interest as between KSEO and 
Texas Star? Certainly the location of the boundaries of 
the Dallas trade area is an arbitrary and capricious premise 
from which to conclude that the portion of this area within 
the interference area should in the public interest be served 
by Texas Star rather than by KSEO, presently serving it. 
KSEO, being itself within the Dallas trade area, presum¬ 
ably has at least as much interest in continuing to serve that 
area as has a newcomer. And the newcomers burden in 
this respect is not sustained by merely showing that it is 
ready, able and willing to serve and that it is located at the 
heart of the area rather than elsewhere within it. Rules, 
Section 3.24 (b). (Supp. 47). Moreover, as this Court 
stated in Saginaw Broadcasting Company v. F. C. C., 68 
App. D. C. 282; 96 F. (2d) 554, the size of a trade area is not 
relative to need as between the service of KSEO and that 
proposed by Texas Star. 

5. “The interference results in a substitution of service 
in an area which, being within the trade area of Dallas, 
has a community of interest with Dallas, and the area 
thus lost to the Durant station is not within the trade 
area of Durant.” (App. 239). 

There is no evidence in the record nor any basic findings 
made that would justify an ultimate finding that the service 
area which Durant would lose has a community of interest 
with Dallas other than the fact that it lies within the Dallas 
trade area. Durant, being in the Dallas trade area, on the 
same reasoning, also has a community of interest with Dal¬ 
las. Thus, inasmuch as Durant is within the Dallas trade 
area, if the Commission’s views are to prevail, there is no 
reason why KSEO’s service to Durant itself might not be 
deleted by a Dallas station. Indeed, the dissenting Com¬ 
missioners characterized the result as a “substantial dele¬ 
tion” and not as a “diminution.” (App. 242-243). More¬ 
over, there is nothing in the record and no basic finding is 
made to support the ultimate finding that KSEO’s lost serv¬ 
ice area is not within the trade area of Durant, nor is there 
any finding as to the extent of the Durant trade area. 
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It is submitted that the Commission has failed to com¬ 
prehend its statutory function in this decision. Sectioili 1 
of the Act requires the Commission to regulate Interstate 
Commerce in radio communications. (Supp. 39). This 
decision, in holding that interference to an existing statjon 
is justified provided it occurs outside the state where jhe 
existing station is located, is completely contrary to jhe 
purposes of the Communications Act and has no justifica¬ 
tion in fact or law. 


6. “The grant to Texas Star will not impair the ability 
KSEO to continue to serve the local Durant ar 
KSEO will still continue to serve 45 miles to the so 
of Durant in the direction of Dallas.” (App. 2< 
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The Standards (RR 81:4; Supp. 50) require a new class 
II station to employ a directional antenna or use otljer 
means to avoid causing interference within the normally 
protected service areas of other class II stations. TJiis 
provision of the Standards, when considered in conjunction 
with Section 3.28 of the Rules (Supp. 48), precludes Te^as 
Star’s proposed station, a class II station, (Rules, Section 
3.25 (c); Supp. 48) from causing interference to station 
KSEO, another class II station. (Rules, Section 3.25 (a); 
Supp. 48). Moreover, by very definition, a class II station 
is one “designed to render service over a primary service 
area which is limited by and subject to such interference !as 
may be received from Class I stations” and which “shall 
use a directional antenna or other means to avoid inter¬ 
ference with Class I stations and with other Class II s 
tions.” (Rules, Section 3.22 (b); Supp. 47). 

The Commission’s ultimate finding that KSEO will con¬ 
tinue to serve the local Durant area is premised upon 
basic finding of the boundaries of the interference area 
portrayed by KSEO’s engineering witnesses. (App. 23^). 
The inferences, however,—that the area which KSEO \v|ill 
continue to serve to the south of Durant is “the lodal 
Durant area” and that the interference area is without 
that local area,—are arbitrary and capricious in that there 
is neither issue nor evidence to develop the extent of “the 


a- 


a 
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local Durant area”. Moreover, the further inference,—that 
it is in the public interest to grant the application of Texas 
Star and to diminish KSEO’s service area because the di¬ 
minished portion lies without “the local Durant area”,—is 
arbitrary and capricious in that KSEO is a class II station, 
and is, therefore, entitled to protection from Texas Star 
under the above provision of the Standards and Section 
3.22 (b) of the Buies. (Supp. 47). The public interest 
as between Texas Star’s or KSEO’s serving the interfer¬ 
ence area cannot be resolved by any reference to “the local 
Durant area” or to any area which KSEO will continue to 
serve south of Durant toward Dallas. There must be the 
comparative weighing of the need for the two services re¬ 
quired by Section 3.24 (b) of the Rules. (Supp. 47). 
This weighing the Commission admits it did not do. (App. 
259). 

Furthermore, there is not one word of evidence nor any 
basic finding to support the ultimate finding that the ability 
of KSEO to continue to serve the local Durant area will 
not be impaired by the grant to Texas Star. It may well be 
that as a result of such a severe deletion of KSEO’s service 
area, the programming of the station would suffer because 
of diminishing advertising revenues. See F. C. C. v. San¬ 
ders Brothers Radio Station, 309 U. S. 470, 84 L. ed. 869, 
60 S. Ct. 693. 

In granting the Texas Star application the Commission 
also violated its Standards in the following respects: 

(i) 

The Standards (RR 81:9; Supp. 50) provide that when 
a proposed class II operation, such as Texas Star’s, will 
receive interference within its normally protected contour, 
it may be granted only if: (1) a need exists for such new 
station; (2) no objectionable interference will be caused by 
it to existing stations; and (3) the population residing in 
the area between the normally protected contour and the 
contour to which objectionable interference will be received 
does not exceed approximately 10 percent of the population 
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in its actual primary service area. In this connection ;he 
Commission found (App. 223) that Texas Star’s nighttime 
interference-free service area will be limited to its 9.3 mili- 
volt per meter contour rather than to its 2.5 millivolt per 
meter contour, which is its normally protected contour un¬ 
der the Standards. (RR. 81:32; Supp. 52). But, al¬ 
though the Commission also found that the population re¬ 
siding within this actual primary nighttime service ares, is 
642,000 (App. 223), it failed to find that, according to 
Texas Star’s own evidence the population residing within 
the normally protected 2.5 millivolt per meter contour is 
820,000 (App. 147), and that thus approximately three 
times as many persons reside between the normally pro¬ 
tected and the interference-free contours of Texas Star as 
are permitted under the Standards. The grant to Texas 
Star is, therefore, clearly in violation of the so-called 10 
per cent rule of the Standards. 

It is to be noted, however, that the Commission did apply 
the rule in deciding that the applications of Texas Star and 
of KTRH are mutually prohibitive. (App. 233). In this 
connection the Commission found that interference from 
KTRH, as proposed, to Texas Star would approximate 72 
per cent of the population within Texas Star’s remaining 
interference-free area; and that interference from Texas 
Star to KTRH, as proposed, would approximate 22.7 j^er 
cent of the population within the remaining interference- 
free area of KTRH. As to this the Commission concluded 
as follows: 

‘‘As the Commission’s Standards of Good Engineering 
Practice do not contemplate interference in excess of 
approximately 10% of such remaining populations, the 
simultaneous operation of both proposals would be 
contrary to such Standards and, in effect, mutually 
prohibitive.” (App. 233). 

In spite of this view as to the effect of the so-called 10 per 
cent rule of the Standards, the Commission has, neverthe¬ 
less, and without adverting to the rule, concluded thai it 
is in the public interest that Texas Star and KSEO shall 
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operate simultaneously, notwithstanding interference to 
KSEO to 69.5 per cent of the population within KSEO’s 
remaining interference-free service area. Surely this con¬ 
clusion by the Commission cannot he otherwise viewed than 
as arbitrary and capricious. If 22.7 per cent is excessive, 
69.5 per cent is much more so. And if there is some 
point between 69.5 per cent and 72 per cent where simulta¬ 
neous operation begins to be against the public interest, so 
exact a determination should be supported by appropriate 
findings as to how the line is drawn. 

( 2 ) 

The Standards (RR 81:140; Supp. 53) provide that the 
maximum percentage of the total population of the metro¬ 
politan area sought to be served lying within the blanket 
area is 1 per cent. The Standards (RR 81:141; Supp. 53) 
define the blanket area of a broadcast station as that area 
adjacent to the transmitter in which the usual broadcast 
receiver would be subject to interference to the reception 
of other stations due to the strong signal from the nearby 
station, and further define the normal blanket area as that 
area lying within the 250 millivolt per meter contour. 

It is further provided in the Standards as follows: 

“In those cases where it is impossible or impractical 
to locate a station in accordance with the above speci¬ 
fications, the Commission will give consideration to ap¬ 
proving locations where not more than 1 per cent of 
the population (as above specified) is included within 
the 500 mv/m contour, provided the applicant submits 
an affidavit setting forth the reasons why the normal 
specifications cannot be complied with, and further that 
the applicant will assume full responsibility for adjust¬ 
ment of any reasonable complaints arising from the 
excessively strong signals of the applicant’s station. 
Particular attention must be given to avoiding cross 
modulation’ \ (RR 81:142; Supp. 54). 

“Careful consideration must be given to selecting a 
site so that the number of people in the blanket area 
is a minimum. The last column of Table A (Section 
81:140) gives the percentage of the total population of 
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the city or metropolitan area that may be permitted 
in the blanket area . . .” (RR 81:153; Supp. 54). 

The Commission correctly found that the Texas Star pro¬ 
posal will violate the so-called one per cent Rule of the 
Standards and that Texas Star “offered no evidence to 
show that consideration was given to any sites other than 
the ones specified herein.” (App. 225). It clearly fo'lows 
that the Commission’s grant to Texas Star, notwithstand¬ 
ing the cited violations of the Standards, cannot but be con¬ 
sidered as arbitrary and capricious. 

7. “We believe that Texas Star has satisfied its burden of 
proof and we conclude that a grant of the Texas Star 
application is in the public interest, convenience and 
necessity.” (App. 241). 

Where the Texas Star operation will result in a substan¬ 
tial unprecedented “diminution of the KSEO service area” 
(App. 239), the principles of proof enunciated in the cases 
involving competing applications are clearly applicable. 
Saginaw Broadcasting Company v. F. C. C., 68 App. D. C. 
282, 96 F. (2d) 554; Tri-State Broadcasting Company , Inc. 
v. F. C. C., 68 App. D. C. 292, 96 F. (2d) 564; Johnston 
Broadcasting Company v. F. C. C., 85 U. S. App. D. C. 40, 
175 F. (2d) 351. In the light of these cases Texas Star had 
the affirmative burden under Section 3.24 (b), the Rules 
(Supp. 47) and issues 2 and 3 of the Notice of Hearing 
(App. 25) of making a showing as to the following: (1) the 
character of service by other stations serving its prop osed 
service area; (2) the type and character of service pro¬ 
posed by Texas Star; (3) the manner in which the proposed 
service differs from existing services; and (4) the adequacy 
or inadequacy of existing services. 

As to (1) above, 

No evidence was introduced and no findings were made 
as to the type of service rendered by any station located 
outside the city of Dallas serving Texas Star’s proposed 
service area. 
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As to the present program service of Dallas stations, one 
witness testified that he had talked with a number of peo¬ 
ple in Dallas relative to the need for another station there 
but he could recall only two persons. He had talked with 50 
different people in and from Dallas about the application 
but he did not identify those conversations as being related 
to need for a new station in Dallas. (App. 75-76). 

Texas Star’s evidence as to the program service of other 
stations is of the vaguest sort. Evidence was introduced 
that Texas Star formulated its news broadeasting policies 
on the basis of observation of existing Dallas news broad¬ 
casts gathered from the study of their programs over a 
period of weeks. (App. 73-74). How, when or by whom 
this study was made was not revealed for the record. Ref¬ 
erence was also made to a study in a general way of the pro¬ 
grams presented by the Dallas stations. (App. 50). How, 
when, or by whom this study was made "was not revealed. 
Neither study divulged other than that a conclusion was 
drawn that a need exists for another station in Dallas. The 
survey which was excluded as incompetent in Tri-State 
Broadcasting Company, Inc . v. F. C. C., 68 App. D. C., 292, 
294-295, 96 F. (2d) 564, 567, was much closer to meeting 
legal requirements than were these. 

Not one program presented by a Dallas station was iden¬ 
tified or described. The only evidence introduced by Texas 
Star as to programming by specific Dallas stations was 
that WFAA-FM broadcasts night high school football 
games (App. 44-45), that WRR does not emphasize remote 
coverage (App. 73), that KSKY’s programming is designed 
around recorded music and news (App. 74-75), and that all 
three full-time stations in Dallas are affiliated with net¬ 
works. (App. 40, 73, 74). 

The only other witness purporting to establish need for 
another station revealed that his investigation as to need 
for broadcast service took a little more than two days, dur¬ 
ing which time he interviewed representatives of a number 
of civic organizations and agencies in Dallas as to their de¬ 
sire to be alloted time on the proposed station. He also ex¬ 
amined programs logs published in Dallas newspapers and 
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listened to several programs being broadcast by Dallas sta¬ 
tions. (App. 82-84, 91-92, 102). 

It is noteworthy that neither of these witnesses has had 
any associations with the Dallas area as to qualify him to 
speak with any expertness as to the needs of that area; and 
that not a single such witness from Dallas was produce! at 
the hearing. (App. 71-72, 79, 83, 91, 102). 

As to (2) above, no point is being taken that Texas Star’s 
proposed programs were not sufficiently described. 

As to (3) and (4) above, in view of the complete failure 
of Texas Star to know and prove the program service of 
other stations, there can be no findings that the new service 
of Texas Star differs from that of existing stations serving 
the area proposed to be served by Texas Star or that the 
present service is not adequate. The evidence introduced 
by Texas Star merely showed that Texas Star would not 
invent any new or unique programs, and the only programs 
described which were reported to have any “unique” qual¬ 
ities are a folk music and ballad singer program, a high 
school sports program, a disc jockey recruiting show for 
the United States Army, a program which would offer 
every candidate for public office some free broadcast time, 
and some on-the-spot news programs. (App. 40-41, 44-45, 
95-100). 

It is true that Texas Star proposed to diversify its jpro- 
gramming so that it will at all times possible present a pro¬ 
gram of contrasting type to that prevailing on the existing 
Dallas network stations. This generalization, however, 
has no meaning in the absence of evidence of the ]pro¬ 
gramming of the other stations. Thus there is no basis for 
the Commission’s conclusion that the Texas Star proposal 
will provide a “contrasting service to Dallas and the Dallas 
metropolitan district”. (App. 238). 

Insofar as it may be drawn from Texas Star’s detailed 
showing as to its intention to emphasize programs of local 
origin and interest to its proposed service area, the Com¬ 
mission’s further conclusion “that Texas Star’s proposal 
would provide the Dallas area with a meritorious new full¬ 
time independent (non-network) service” (App. 238) is 
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irreconcilable with Texas Star’s admission that it has no 
interest in Fort Worth, although its proposed coverage of 
Fort Worth equals that of Dallas. (App. 72, 113-115). 
Moreover, as pointed out by Commissioner Sterling in his 
dissenting opinion, it “completely overlooks the fact that 
the Commission’s Chain Broadcasting Regulations, and 
particularly Section 3.104* and 3.105f were specifically de¬ 
signed to insure that stations affiliated with networks would 
render a local service to the community in addition to net¬ 
work programs.” (App. 243-244). 

8. “ Considerations of fair, efficient and equitable distri¬ 
bution of radio service between these respective com¬ 
munities warrant the grant of the application of Texas 
Star Broadcasting Company and justify the diminution 
of the KSEO service area”. (App. 239). 

The Commission has made no specific findings identify¬ 
ing, comparing and differentiating the communities of 
Dallas and Durant with respect to their broadcast facilities, 
services and needs. It is true that the Commission has re¬ 
ferred to the trade area of Dallas, but, as pointed out above, 
this area also includes Durant. Without the finding of facts 
which will serve to identify and to distinguish these two 
communities radiowise, no valid comparison between them 
can be made. And unless such comparison be made, no 
valid conclusion can be drawn or finding made as to what 
will constitute a fair, efficient, and equitable distribution of 
radio service between them. Easton Publishing Company 
v. F. C. C., 85 U. S. App. D. C. 33, 175 F. (2d) 344. Al¬ 
though the Easton case involved competing applications for 
new facilities only, its principle is equally applicable in the 
instant case, where the objectionable interference which 
will result to an existing station is so severe that the dis¬ 
senting Commissioners characterized it as a “substantial 
deletion in the service area of Station KSEO”. (App. 
242-243). That the Commission did not give such compara¬ 
tive consideration is admitted. (App. 259). 


# Supp. 48. 
f Supp. 49. 
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Section 307 (b) of the Communications Act speaks in 
terms of “distribution of licenses, frequencies, houfs of 
operation, and of power among the several States and com¬ 
munities”. (Italics supplied). The Easton case, sipra 
at 85 U. S. App. D. C. 38, stated it to be the sense of the 
Act that “... in making the equitable distribution of radio 
service which the statute requires, the Commission must 
take cognizance of every feature of existing service in the 
broadest sense ...” This the Commission failed to do in 
that (1) its finding with respect to the frequencies, hsurs 
of operation and power of stations serving the area pro¬ 
posed to be served by Texas Star is incomplete and insuffi¬ 
cient (App. 223-224); (2) it made no such finding at all with 
respect to existing service in the area served by KSEO; 
and (3) it made no such finding as to the distribution of 
existing service between Texas and Oklahoma, as required 
by Section 307 (b) of the Communications Act (Supp. 
40)—and this notwithstanding the fact that the location 
of boundary between Texas and Oklahoma was relied (^n in 
its conclusion (App. 239) under Section 307 (a) of the Act. 
(Supp. 40). 

In his Recommended Decision the Hearing Examiner 
concluded as follows: 

“. . . the record does not indicate that there is a suffi¬ 
cient need in the Dallas area for an additional broad¬ 
cast station, such as proposed by the Texas Star 
Broadcasting Company, to warrant this apparently 
substantial interference to an existing broadcast serv¬ 
ice. In this connection, Section 3.24 (b) of the Com¬ 
mission’s Rules provides that an authorization for a 
new standard broadcast station or an increase in facili¬ 
ties of an existing station will be issued only after a 
satisfactory showing has been made, among o;her 
things, either that objectionable interference will not 
be caused to existing stations, or, if such interference 
will be caused, that the need for the new proposed serv¬ 
ice outweighs the need for the service which will be lost 
by reason of such interference. Under the circum¬ 
stances, therefore, the Commission has no alternative 
but to deny the application of Texas Star Broadcasting 
Company.” (App. 171). 
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The Commission, in both its proposed and its final deci¬ 
sions, adopted the Examiner’s basic findings almost word 
for word, but concluded that the granting of Texas Star’s 
application would be in the public interest, notwithstanding 
any degree of interference to KSEO (App. 241). Neither 
the proposed nor the final decision of the Commission men¬ 
tions Section 3.24 (b), except Commissioner Sterling in his 
dissenting opinion. (App. 243). 

The language of this court in Courier Post Publishing 
Company v. F. C. C., 70 App. D. C. 80, 82, 84, 104 Fed. 2d 
213, 215, 217, is peculiarly apropos here: 

‘ ‘The burden of proof is upon the appellant to show 
that the granting of its application would serve public 
convenience, interest or necessity. . . . 

“It was the examiner’s recommendation that appel¬ 
lant’s application on a frequency of 1310 kcs., with 100 
watts power, unlimited time, be granted. We have 
said in Heitmeyer v. Federal Commun. Comm., supra: 
‘In view of the fact that the Examiner made a correct 
finding upon the point—among other well prepared 
findings—the Commission’s finding cannot be regarded 
as other than arbitrary and capricious. While the 
Commission is not bound by the findings of the Exam¬ 
iner, it is itself charged with the responsibility of 
making findings. (Cases.) In this case it would have 
profited from a more careful consideration of those 
which the examiner prepared.’ (68 App. D. C. 180, 95 
F. 2d 96) We think this observation is particularly 
pertinent here.” 

B. The Commission’s Decision. Was Made Without Due 
Process of Law in That KSEO Had No Opportunity to 
Show the Effect Which the Diminution of Its Service 
Area Will Have Upon Its Ability to Continue to Operate 
in the Public Interest. 

Insofar as KSEO’s interests might be affected, the sev¬ 
eral notices of hearing which were promulgated herein 
specified only the broad issue that it was to be determined 
whether the proposed Texas Star operation would cause 
interference to any existing radio station (App. 13, 17, 25). 
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Although Section 1.387 (b) (1) of the Commission’s B-ules 
(Supp. 44) was available to bring such existing stations 
into the proceeding on the Commission’s own motion, the 
Commission did not exercise its discretion in this respect. 
KSEO, however, duly petitioned to be made an intervesnor, 
upon a showing that it would suffer objectionable interfer¬ 
ence as an existing station within the scope of the issue 
specified for hearing. (App. 18-22). The degree of ex¬ 
pected interference was precisely stated and corresponded 
exactly with the degree of interference later shown by 
KSEO’s evidence at the hearing (App. 162-165), and with 
that degree assumed by the Commission for purposes cf its 
Decision. (App. 239). Indeed, the Commission’s Decision 
goes even further, and indicates that any degree of inter¬ 
ference to KSEO is irrelevant. (App. 240-241). 

At the very outset of the hearing KSEO stated that its 
evidence would be limited to that showing the degree of ob¬ 
jectionable interference alleged as ground for its interven¬ 
tion pursuant to the specified issue. (App. 34). Neither 
the Commission nor Texas Star, however, took advantage 
of the opportunity then offered to request specification of 
any additional issues which might have notified KSEO that 
a grant to Texas Star might be made notwithstanding ob¬ 
jectionable interference to KSEO and the applicable B^ules 
and Standards hereinabove discussed. (App. 34). The 
record shows that KSEO participated in no other phase of 
the hearing, and, indeed, the Hearing Examiner ruled that 
KSEO’s operations as a licensee were not in issue. (App. 
116-117,119-120). 

In this state of affairs the hearing record was closed and 
it was not until the release by the Commission of its Pro¬ 
posed Decision (App. 165-169) that KSEO had any notice 
that a grant to Texas Star was proposed notwithstanding 
objectionable interference to KSEO and notwithstanding 
the Commission’s applicable Rules and Standards. KSEO 
thereupon duly endeavored to protect its position by the 
filing of exceptions, including a request for further hearing 
(App. 172-175), and also, because the Commission had 
pointed out that it was not entirely satisfied with KSEO’s 
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engineering evidence (App. 228-232), submitted additional 
engineering data which not only corroborated the evidence 
offered at the hearing but also showed that Texas Star’s 
proposed transmitter site was itself located within KSEO’s 
then interference-free service area (App. 175-177). At the 
ensuing oral argument KSEO urged the Commission to 
consider this additional engineering data in the light of 
the applicable Rules and Standards, but such consideration 
was refused on the ground that the data did not constitute 
a part of the “record”. (App. 185-191) 

When, therefore, the Decision of the Commission was in 
due course thereafter released, denying KSEO’s request 
for further hearing (App. 247-248), and concluding “that 
no useful purpose would be served by a further hearing in 
this proceeding for the purpose of receiving this additional 
engineering data amd any other data that might be offered 
in support of KSEO’s engineering claims” (italics sup¬ 
plied; App. 241), KSEO for the first time fully realized 
that it was not merely an objection to the character of 
KSEO’s engineering evidence which motivated the major¬ 
ity of the Commission (three of the seven Commissioners 
dissented), but a conviction on the part of the majority that 
the grant to Texas Star would be in the public interest not¬ 
withstanding any degree of objectionable interference 
which would be caused to KSEO. KSEO looked upon such 
an inordinate amount of interference (characterized by the 
dissenting Commissioners as a “substantial deletion” of its 
service area (App. 242-243)), as a “modification” of its li¬ 
cense, and accordingly filed a petition for rehearing request¬ 
ing the Commission to “designate the application of Texas 
Star for further hearing upon issues appropriate to deter¬ 
mine whether the modification of the license of KSEO is in 
the public interest”. (App. 254-255). But whether or not 
the Commission’s Decision effects a “modification” of 
KSEO’s license within the meaning of Section 312(b) of 
the Communications Act (Supp. 40),—and KSEO demon¬ 
strates elsewhere in this brief that it does just that,— 
KSEO’s petition for rehearing was undoubtedly sufficient 
to apprise the Commission of KSEO’s position that there 
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should be an issue to determine, apart from considerations 
of objectionable interference, the effect of Texas Star’s 
grant upon the continued operation of KSEO in the public 
interest. The Commission in its Memorandum Opinion and 
Order does not meet this point of KSEO’s at all, but con¬ 
tents itself with the completely irrelevant observation “l(hat 
a grant to Texas Star would be in the public interest de¬ 
spite the interference to KSEO has been determined by 
the Commission within the designated issues of the Pro¬ 
ceeding.” (App. 260). The Commission’s further state¬ 
ment in the same paragraph of the Memorandum Opirion 
and Order (App. 260), that KSEO “has been given ample 
opportunity to present its position to the Commission” is 
simply and obviously not true. ; 

Section 1.803 (c) of the Commission’s Rules requires 
that a notice of hearing shall include “a statement of the 
matters of fact and law involved in the hearing.” (Srpp. 
45). Section 1.388 (c) provides that “the granting of 
any petition to intervene shall not have the effect of 
changing or enlarging the issues specified in the Commis¬ 
sion’s notice of hearing unless the Commission shall on 
motion amend the same.” (Supp. 44). The specijfied 
issues, however, were never amended, and KSEO, there¬ 
fore, had no notice that its interest in the proceeding ^as 
anything other than that of an existing station which wduld 
suffer objectionable interference and which was entitled to 
the protection afforded by the pertinent Rules and Stand¬ 
ards. There was no issue specifying nor any opportunity 
to present evidence as to any other injury which either 
KSEO or the public will suffer by having Texas Star’s 
signal substituted for its own over so large an area and to 
so great a population. Thus, as hereinabove stated, it may 
be that the ability of KSEO to continue to operate in the 
public interest will be jeopardized because of diminishing 
advertising returns. See F. C. C. v. Sanders Brothers 
Radio Station , 309 U. S. 470, 84 L. ed. 869, 60 S. Ct. 693 

This failure of notice and opportunity to be heard is 
clearly a violation of the Due-Process Clause of the cjon- 
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stitution (Amendments, Article V). See Morgan v. U. S., 
304 U. S. 1,18-19, 82 L. ed. 1129,1132-1133, 58 S. Ct. 773. 

C. The Commissions Decision Is Arbitrary and Capricious 
in That It Effects a Modification of KSEO’s License in 
Violation of Section 312 (b) of the Communications Act 
of 1934. 

Under the Commission’s Rules and Standards herein¬ 
above discussed KSEO is entitled to protection against in¬ 
terference from Texas Star to its 0.5 millivolt per meter 
contour in the absence of a finding of superior need pur¬ 
suant to Rule 3.24 (b) (Supp. 47). No such finding of 
superior need, however, was or could have been made on 
the record, as has been pointed out. Since, therefore, these 
Rules and Standards were in force when KSEO was li¬ 
censed, and since it is admitted by the Commission that the 
Texas Star operation will cause objectionable interference 
to KSEO (App. 238), there can be no doubt that the grant 
to Texas Star has modified KSEO’s license. F. C. C. v. 
National Broadcasting Company, Inc., 319 U. S. 239, 87 L. 
ed. 1374, 63 S. Ct. 1035. 

Where the Commission proposes to modify a license, Sec¬ 
tion 312 (b) of the Communications Act (Supp. 40) re¬ 
quires the Commission (1) to notify the licensee in writing 
of the proposed action and the grounds or reasons there¬ 
for, and (2) to give the licensee reasonable opportunity to 
show cause wTiy such an order of modification should not 
issue. This Section has been implemented by Section 1.403 
of the Rules. (Supp. 45). 

The earliest notice which KSEO received that a modifica¬ 
tion of its license was proposed was with the release of the 
Commission’s Proposed Decision (App. 165-169), long after 
the record had been closed; and every effort of KSEO 
made thereafter ‘ 1 to show cause ’ ’ was blocked by the Com¬ 
mission’s response that the record was closed (App. 172- 
177, 185-191, 240-241, 247-248). It may well be that the 
“reasonable opportunity to show cause” enjoined by Sec¬ 
tion 312 (b) does not require a hearing. But it certainly re- 
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quired the Commission to receive from the licensee some 
sort of a presentation on the merits as to modification vel 
non ; and nothing could be clearer than that KSEO was 
afforded no opportunity to address itself to that issue. 

D. The Commission’s Decision Violates Section 409 (a) of 
the Communications Act in That the Hearing Was Held 
Before an Examiner Notwithstanding a Change of Pol¬ 
icy Was Involved. 

Section 409 (a) of the Communications Act (Supp. (41) 
provides that an examiner may not hear any radio matter 
which involves “a change of policy by the Commission. ! ’ 

Since the Commission in the Introduction to the Stand¬ 
ards (RR 81.1; Supp. 49) has stated that the Standards 
“are those deemed necessary for the construction and op¬ 
eration of standard broadcast stations to meet the require¬ 
ments of technical regulations and for operation in public 
interest along technical lines not specifically enunciated in 
the regulations” and that they “supersede any previous 
announcements or policies which may have been enunciated 
by the Commission on engineering matters concerning 
standard broadcast stations,” it is clear that the Standards 
cannot be considered otherwise than as announcements of 
Commission policy. And that the grant to Texas Star dpes 
involve several violations of the Standards, and, indeed, 
could not be made unless the violated provisions are con¬ 
sidered as altered for purposes, at least, of this proceeding, 
has been amply demonstrated above in this Brief, to which 
reference is respectfully made. 

Furthermore, as has also been pointed out hereinabove, 
the grant is predicated upon violations of Sections 3.24 
(Supp. 47) and 3.28 (Supp. 48) of the Commission’s 
Rules, which “undoubtedly . . . embody announcements of 
policy.” Columbia Broadcasting System, Inc., v. U. S., 
supra at 316 U. S. 422, 86 L. ed. 1573. 

Moreover, irrespective of the changes in policy effected 
by the disregard of the Rules and Standards, there is a 
change of policy implicit in the very fact that the Commis- 
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sion in this Decision has departed from all precedent as 
reflected in its decisions heretofore. The Commission has 
not, and, it is submitted, cannot point to a single case in 
which it has permitted objectionable interference to a de¬ 
gree even nearly approaching that condoned here. As 
stated in the dissenting opinion of Commissioners Walker 
and Jones, in which Commissioner Sterling joined: 

“The Commission has consistently designated appli¬ 
cations for hearing and considered them as mutually 
exclusive when mutual interference would result be¬ 
tween the operations to the extent such interference 
would exist between Dallas and KSEO. Thus, in this 
proceeding to condone such interference is unwar¬ 
ranted and inconsistent with prior decisions.’’ (App. 
243) 

As has already been pointed out elsewhere herein, the 
Hearing Examiner concluded that “the Commission has no 
alternative but to deny the application of Texas Star 
Broadcasting Company”. For the Commission to con¬ 
clude otherwise on substantially identical findings of fact, 
in disregard both of its Rules and Standards and of 
precedent, is an excellent example of the very situation 
which the Congress intended to avoid by requiring that the 
hearing be held, at the very least, by a Commissioner. 

E. The Commission’s Decision Is Unlawful in That the Pro¬ 
ceeding Was Conducted and the Decision Rendered in 
Violation of Section 5 (c) of the Administrative Proce¬ 
dure Act. 

In rejecting the exceptions of KTRH and of KSEO that 
this proceeding was unlawful in that it was conducted in 
violation of Section 5 (c) of the Administrative Procedure 
Act (Supp. 41), the Commission rested, first, on the ex¬ 
ceptors’ failure to point out any “specific act” claimed to 
be a violation of the Act, and, second, on a claim that the 
exceptors had “waived” application of the Act (App. 244- 
245). 
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As to the first of those reasons the obvious answet is 
that it is impossible for the parties to the proceeding to 
know whether the statutory mandate of separation of func¬ 
tions was in fact carried out. All that they can with any 
certainty know is that the Commission, pursuant to subsec¬ 
tion (c) of its Rule 1.857 (Supp. 46), gave notice tjhat 
the principle of separation of functions would not be fol¬ 
lowed in the proceeding (App. 27, 33-34). It is, there¬ 
fore, a fair assumption that the principle was not in fact 
followed. 

To the second reason advanced by the Commission for 
rejecting the exceptions, the equally obvious answer is that 
the Congress made the principle of separation of functions 
mandatory in all proceedings other than those specifically 
excepted in the Act. Administrative Procedure Act, Sec¬ 
tion 12 (Supp. 54). This is clear from the following 
statement of the House Committee on the Judiciary Ex¬ 
plaining Section 12 of the Act: 


“No agency action taken or refused would be lawful 
except as done in full compliance with all applicable 
provisions of the bill and subject to the judicial review 
provided. No agreed waiver of its provisions would 
suffice unless entirely voluntary and without any man¬ 
ner or form of coercion.” 

Senate Document No. 248, 79th Congress, 2d Session, 

p. 281. 


It is noteworthy that the Commission, in overruling the 
exceptions, did not state that the proceeding was within 
one of the excepted classes, as, e.g., that relating to “ap¬ 
plications for initial licenses/’ It is submitted that this 
was with good reason, since the application of KTRH was 
clearly not one for an initial license (App. 29); and though 
Texas Star was ostensibly applying for an initial license 
and its formal application did not reveal any contemplated 
interference to KSEO, nevertheless the outcome has sho^vn 
that its grant necessarily effects a modification of KSEO’s 
license. Moreover, the legislative history of the Act dis¬ 
closes that the principle of separation of functions ought to 
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be applied even in applications for initial licenses where it 
appears that sharply controverted factual issues are in¬ 
volved. Senate Document No. 248, 79th Congress, 2d Ses¬ 
sion, p. 262 (Supp. 43). In the instant proceeding KSEO 
disclosed the nature and extent of electrical interference it 
would suffer in its petition for intervention, filed well in 
advance of the hearing (App. 18-22). And on the record 
this was the only issue sharply controverted as between 
Texas Star and KSEO. 

It is significant also that Section 1.857 of the Rules (Supp. 
45) has now been replaced by Section 1.858 (Supp. 46), 
which would clearly require separation of functions in this 
case and which makes no attempt to provide for any waiver 
of the mandate of the statute. 

CONCLUSION. 

For the foregoing reasons, it is abundantly clear that the 
Commission’s ultimate finding that the grant to Texas Star 
is in the public interest is supported neither by the evi¬ 
dence nor the basic findings. The making of a grant which 
is without precedent in the decisions of the Commission and 
which violates the Commission’s own Rules, its Standards 
and decisions of the courts, as well as the Constitution of 
the United States, the Communications Act of 1934 and the 
Administrative Procedure Act, cannot be in the public in¬ 
terest. Accordingly, it can only be concluded that the 
action of the Commission in granting Texas Star’s appli¬ 
cation is arbitrary and capricious, and appellant respect¬ 
fully prays that the Decision be reversed and that the 
cause be remanded to the Commission for further proceed¬ 
ings in accordance with law and the judgment of this Court. 

Respectfully submitted, 

L. Alton Denslow, 

Douglas W. Hartman, 
Attorneys for Appellant. 


39 


SUPPLEMENT. 

The Communications Act of 1934, as Amended. 

Section 1. Purposes of act; Federal Communications Cc m- 
mission created.— 


For the purpose of regulating interstate and foreign 
commerce in communication by wire and radio so as to 
make available, so far as possible, to all the people of ;he 
United States a rapid, efficient, nation-wide, and world-wide 
wire and radio communication service with adequate facili¬ 
ties at reasonable charges, for the purpose of national de¬ 
fense, for the purpose of promoting safety of life and prop¬ 
erty through the use of wire and radio communication, and 
for the purpose of securing a more effective execution of 
this policy by centralizing authority heretofore granted by 
law to several agencies and by granting additional author¬ 
ity with respect to interstate and foreign commerce in wire 
and radio communication, there is hereby created a com¬ 
mission to be known as the “Federal Communications 
Commission, ” which shall be constituted as hereinafter pro¬ 
vided, and which shall execute and enforce the provisions 
of this Act (chapter). 

Section 2. Application of chapter.— 

(a) The provisions of this Act (chapter) shall apply to 
all interstate and foreign communication by wire or radio 
and all interstate and foreign transmission of energy by 
radio, which originates and/or is received within the United 
States, and to all persons engaged within the United States 
in such communication or such transmission of energy by 
radio, and to the licensing and regulating of all radio sta¬ 
tions as hereinafter provided; but it shall not apply to per¬ 
sons engaged in wire or radio communication or transmis¬ 
sion in the Philippine Islands or the Canal Zone, or to wire 
or radio communication or transmission wholly within the 
Philippine Islands or the Canal Zone. 


Section 4. Federal Communications Commission; composi¬ 
tion and provisions relating thereto generally.— 

(i) The Commission may perform any and all acts, make 
such rules and regulations, and issue such orders, not in¬ 
consistent with this Act (chapter), as may be necessary in 
the execution of its functions. 
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Section 303. Powers and duties of Commission.— 

Except as otherwise provided in this Act (chapter), the 
Commission from time to time, as public convenience, in¬ 
terest, or necessity requires, shall— 

(f) Make such regulations not inconsistent with law as 
it may deem necessary to prevent interference between sta¬ 
tions and to carry out the provisions of this Act (chapter): 
Provided, however, That changes in the frequencies, au¬ 
thorized power, or in the times of operation of any station, 
shall not be made without the consent of the station licensee 
unless, after a public hearing, the Commission shall deter¬ 
mine that such changes will promote public convenience or 
interest or will serve public necessity, or the provisions 
of this Act (chapter) will be more fully complied with. 

(r) Make such rules and regulations and prescribe such 
restrictions and conditions, not inconsistent with law, as 
may be necessary to carry out the provisions of this Act 
(chapter), or any international radio or wire communica¬ 
tions treaty or convention, or regulations annexed thereto, 
including any treaty or convention insofar as it relates to 
the use of radio, to which the United States is or may here¬ 
after become a party. 

Section 307. Licenses; allocation of facilities; terms.— 

(a) The Commission, if public convenience, interest, or 
necessity will be served thereby, subject to the limitations 
of this Act (chapter), shall grant to any applicant therefor, 
a station license provided for by this Act (chapter). 

(b) In considering applications for licenses, and modi¬ 
fications and renewals thereof, when and insofar as there 
is demand for the same, the Commission shall make such 
distribution of licenses, frequencies, hours of operation, 
and of power among the several States and communities as 
to provide a fair, efficient, and equitable distribution of 
radio service to each of the same. 

Section 312. Same: revocation and modification; notice 
and hearing.— 

(b) Any station license hereafter granted under the pro¬ 
visions of this Act (chapter) or the construction permit 
required hereby and hereafter issued, may be modified by 
the Commission either for a limited time or for the dura- 


tion of the term thereof, if in the judgment of the Commis¬ 
sion such action will promote the public interest, conveni¬ 
ence, and necessity, or the provisions of this Act (chapter) 
or of any treaty ratified by the United States will be more 
fully complied with: Provided, however, That no such br- 
der of modification shall become final until the holder of 
such outstanding license or permit shall have been notified 
in writing of the proposed action and the grounds or rea¬ 
sons therefor, and shall have been given reasonable oppor¬ 
tunity to show cause why such an order of modificati on 
should not issue. 


Section 402. Same: procedure; appeals; procedure on ap¬ 
peal, hearing and judgment; costs.— 

(b) An appeal may be taken, in the manner hereinafter 
provided, from decisions of the Commission to the Court 
of Appeals of the District of Columbia (United States 
Court of Appeals for the District of Columbia), in any of 
the following cases : 


(2) By any other person aggrieved or whose interests 
are adversely affected by any decision of the Commission 
granting or refusing any such application. 

Section 409. Hearings; subpenas; oaths; witnesses; pro¬ 
duction of books and papers; contempts; depositions; 
penalties.— 

(a) Any member or examiner of the Commission, or the 
director of any division, when duly designated by the Com¬ 
mission for such purpose, may hold hearings, sign and issue 
subpenas, administer oaths, examine witnesses, and receive 
evidence at any place in the United States designated I by 
the Commission; except that in the administration of T itle 
III (301 to 329 of this title) an examiner may not be au¬ 
thorized to exercise such powers with respect to a matter 
involving (1) a change of policy by the Commission, (2) the 
revocation of a station license, (3) new devices or develop¬ 
ments in radio, or (4) a new kind of use of frequencies. In 
all cases heard by an examiner the Commission shall hear 
oral arguments on request of either party. 

The Administrative Procedure Act. 

Section 5. Adjudication.—In every case of adjudication 
required by statute to be determined on the record after 
opportunity for an agency hearing, except to the extent 
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that there is involved (1) any matter subject to a subse¬ 
quent trial of the law and the facts de novo in any court; 
(2) the selection or tenure of an officer or employee of the 
United States other than examiners appointed pursuant to 
section 11 (sec. 1010 of this title); (3) proceedings in which 
decisions rest solely on inspections, tests, or elections; 
(4) the conduct of military, naval, or foreign affairs func¬ 
tions; (5) cases in which an agency is acting as an agent 
for a court; and (6) the certification of employee represen¬ 
tatives— 

(c) Separation of functions.—The same officers who pre¬ 
side at the reception of evidence pursuant to section 7 (sec. 
1006 of this title) shall make the recommended decision or 
initial decision required by section 8 (sec. 1007 of this title) 
except wdiere such officers become unavailable to the agency. 
Save to the extent required for the disposition of ex parte 
matters as authorized by law, no such officer shall consult 
any person or party on any fact in issue unless upon notice 
and opportunity for all parties to participate; nor shall 
such officer be responsible to or subject to the supervision 
or direction of any officer, employee, or agent engaged in 
the performance of investigative or prosecuting functions 
for any agency. No officer, employee, or agent engaged in 
the performance of investigative or prosecuting functions 
for any agency in any case shall, in that or a factually re¬ 
lated case, participate or advise in the decision, recom¬ 
mended decision, or agency review pursuant to section 8 
except as witness or counsel in public proceedings. This 
subsection shall not apply in determining applications 
for initial licenses or to proceedings involving the validity 
or application of rates, facilities, or practices of public utili¬ 
ties or carriers; nor shall it be applicable in any manner 
to the agency or any member or members of the body com¬ 
prising the agency. 

Section 7 Hearings.—In hearings which section 4 or 5 
(sec. 1003, 1004 of this title) requires to be conducted pur¬ 
suant to this section— 

(c) Evidence.—Except as statutes otherwise provide, the 
proponent of a rule or order shall have the burden of 
proof. Any oral or documentary evidence may be received, 
but every agency shall as a matter of policy provide for the 
exclusion of irrelevant, immaterial, or unduly repetitious 
evidence and no sanction shall be imposed or rule or order 
be issued except upon consideration of the whole record or 
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such portions thereof as may be cited by any party and as 
supported by and in accordance with the reliable, probative, 
and substantial evidence. Every party shall have the right 
to present his case or defense by oral or documentary evi¬ 
dence, to submit rebuttal evidence, and to conduct such 
cross-examination as may be required for a full and t rue 
disclosure of the facts. In rule making or determining 
claims for money or benefits or applications for initial li¬ 
censes any agency may, where the interest of any party mil 
not be prejudiced thereby, adopt procedures for the sub¬ 
mission of all or part of the evidence in written form. 

Explanation of Purpose of Section 5 (c) of the Administra¬ 
tive Procedure Act, Senate Document No. 248, 7$th 
Congress, 2d Session, Pages 262-263. 

Section 5(c). Separation of Prosecuting Functions 

Officers who preside at the taking of evidence must make 
the decision or recommended decision in the case. Tpey 
may not consult with any person or party except openly 
and upon notice save in the disposition of customary ex 
parte matters, and they may not be made subject to the 
supervision of prosecuting officers. The latter may not par¬ 
ticipate in the decisions except as witness or counsel in 
public proceedings. However, the subsection is not to apply 
in determining applications for initial licenses or the valid¬ 
ity or application of rates, facilities, or practices of public 
utilities or carriers; nor does it apply to the top agency or 
members thereof. 

The purpose of the section is to assure that no investigat¬ 
ing or prosecuting officer shall directly or indirectly in any 
manner influence or control the operations of hearing and 
deciding officers, except as a participant in public proceed¬ 
ings, and even then in no different fashion than the private 
parties or their representatives. The separation of func¬ 
tions here required must be reflected in the rules of organi¬ 
zation and procedure issued pursuant to section 3 (a). “Ex 
parte matters authorized by law” means passing on re¬ 
quests for adjournments, continuances, filing of papers, s.nd 
so forth. The exemption of applications for initial licences 
frees from the requirements of the section such matters as 
the granting of certificates of convenience and necessity, 
upon the theory that in most licensing cases the original 
application may be much like rule making. The latter, of 
course, is not subject to any provision of section 5. The 
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exemption of cases involving the validity or application of 
utility or carriers’ rates, facilities, or practices is included 
for a similar reason—since they may often be consolidated 
with rule making. There are, however, some instances of 
either kind of case which tend to be accusatory in form and 
involve sharply controverted factual issues, to which agen¬ 
cies should not apply the exceptions because they are not 
to be interpreted as precluding fair procedure where it is 
required. 

The last exemption—of the agency itself or the members 
of the board who comprise it—is required by the very 
nature of administrative agencies, where the same author¬ 
ity is responsible for both the investigation-prosecution 
and the hearing and decision of cases. There, too, the 
exemption is not to be taken as meaning that the top au¬ 
thority must reserve to itself both prosecuting and decid¬ 
ing functions. It is ultimately responsible for all functions 
committed to it, but it may and should confine itself to de¬ 
termining policy and delegate the actual supervision of in¬ 
vestigations and initiation of cases to responsible subordi¬ 
nate officers. Agencies, such as heads of bureaus or depart¬ 
ments, performing mainly executive functions should dele¬ 
gate to examiners or boards of examiners at least the 
initial decision of cases and should confine their own review 
to important issues of law or policy. 

Rules and Regulations of the 
Federal Communications Commission. 

Sec. 1.387. Procedure when case is designated for hearing. 

(b) The Commission will on its own motion name as 
parties to the hearing: 

} (1) Any existing licensee or holder of an outstanding 
construction permit who, if the application were 
granted, would suffer electrical interference within 
his normally protected contour as prescribed by 
the Commission’s rules and regulations. 

Sec. 1.388. Petitions to intervene. 

' (c) The granting of any petition to intervene shall not 
have the effect of changing or enlarging the issues specified 
in the Commission’s notice of hearing unless the Commis¬ 
sion shall on motion amend the same. 
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Sec. 1.403. Modification of licenses. 

Whenever it appears that public interest, convenience, 
and necessity would be served, or the provisions of the Com¬ 
munications Act, or of any treaty ratified by the United 
States will be more fully complied with, by the modification 
of any radio station construction permit or license, the bu¬ 
reaus of Law and Engineering prepare a report and other 
necessary papers which are presented to the Commission 
for action. If the Commission concludes that proceedings 
should be instituted, an order will be issued to show cause 
why such construction permit or license should not be modi¬ 
fied. Such order to show cause shall contain a statement of 
the grounds and reasons for such proposed modification, 
and shall specify wherein the said construction permit or 
license is required to be modified. It shall require the li¬ 
censee against whom it is directed, to appear at a place and 
time therein named to show cause why the proposed modi¬ 
fication should not be made and the order of modification 
issued. If the licensee against whom the order to show 
cause is directed does not appear at the time and place pro¬ 
vided in said order, a final order of modification shall issiue 
forthwith. 

Sec. 1.803. Notice of hearing. 

Reasonable notice of hearing will be given to all parties 
to a proceeding. Such notice shall include: 

(c) A statement of the matters of fact and law involved. 

Sec. 1.857. Separation of functions. 

(a) For hearings involving the matters listed in para¬ 
graph (b) of this section there shall be designated to pre¬ 
side therein one or more Commissioners or a presiding offi¬ 
cer from the Hearing Division. Except as authorized by 
the provisions of section 5(c) of the Administrative Pro¬ 
cedure Act, no such .officers shall consult or confer with any 
person or party on any fact in issue unless upon notice and 
opportunity for all parties to participate; nor shall such 
officers during such time, be responsible to or subject to the 
supervision or direction of any officer, employee, or agent 
engaged in the performance of investigative or prosecuting 
functions for the Commission. No officer, employee j)r 
agent engaged in the performance of investigative or prose¬ 
cuting functions for the Commission in any case shall, |n 
that or a factually related case, participate or advise in any 
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decision arising out of a proceeding set forth in paragraph 
(b) of this section. 

(b) Paragraph (a) of this section shall be applicable to 
hearings involving the following matters, and any other 
matters designated by the Commission on its own motion 
or on motion of any party showing cause therefor: 

(1) Proceedings to revoke a license or permit, 

(2) Proceedings to suspend a license or permit, 

(3) Applications for renewal of licenses, 

(4) Applications for consent to the assignment of a con¬ 
struction permit or license, 

(5) Applications for consent to the transfer of control 
of a corporation which holds a construction permit or li¬ 
cense, 

(6) Proceedings initiated by the Commission on its own 
motion, or by any person other than the licensee or per¬ 
mittee, to modify a license or permit with respect to fre¬ 
quencies, authorized power or times of operation, 

(7) Proceedings in which a matter listed in this para¬ 
graph has been consolidated for hearing with a matter not 
listed therein. 

(c) Every notice or order containing the Commission’s 
designation of presiding officer shall indicate whether this 
section shall be applicable to the particular proceeding. 
Any party who objects to such designation, or to any other 
procedure relating to the hearing, shall, at least 5 days 
prior to the date set for hearing, file a statement setting 
forth the grounds for his objection and specifying the pro¬ 
cedures considered necessary and appropriate in the pro¬ 
ceeding. Any other party may file an answer, at least 1 
day prior to the date set for hearing, to such objection and 
specification, and may set forth such additional procedure 
as he considers necessary and appropriate. The absence 
of an objection by any party to the procedure designated 
by the Commission, or proposed by any other party, shall 
be deemed a waiver thereof. 

Sec. 1.858. Separation of functions. 

(a) No hearing examiner shall consult any person or 
party on any fact in issue unless upon notice and oppor¬ 
tunity for all parties to participate; nor shall such officer be 
responsible to or subject to the supervision or direction of 
any officer, employee or agent engaged in the performance 
of investigative or prosecuting functions for the Commis¬ 
sion. 
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(b) Except as provided by section 5 of the Administra¬ 
tive Procedure Act, no officer, employee or agent engaiged 
in the performance of investigative or prosecuting func¬ 
tions for the Commission in any case shall, in that or a 
factually related case, participate or advise in the decision, 
recommended decision or Commission review of any deci¬ 
sion, except as a witness or counsel in public proceedings. 


Sec. 3.22. 
tions. 


Classes and power of standard broadcast sta 


(b) Class II station. A Class II station is a secondary 
station which operates on a clear channel (see sectjion 
3.25) and is designed to render service over a primary serv¬ 
ice area which is limited by and subject to such interference 
as may be received from Class I stations. A station of this 
class shall operate with power not less than 0.25 kilowatts 
nor more than 50 kilowatts. Whenever necessary, a Class 
II station shall use a directional antenna or other means to 
avoid interference with Class I stations and with other 
Class II stations, in accordance with the Engineering 
Standards of Allocation. 

(d) Class IV station. A Class IV station is a station 
operating on a local channel and designed to render service 
primarily to a city or town and the suburban and rural 
areas contiguous thereto. The power of a station of this 
class shall not be less than 0.1 kilowatt nor more than 0^5 
kilowatt, and its service area is subject to interference in 
accordance with the Engineering Standards of Allocation. 

Sec. 3.24. Broadcast facilities; showing required. 

An authorization for a new standard broadcast statilpn 
or increase in facilities of an existing station will be issued 
only after a satisfactory showing has been made in regajrd 
to the following, among others: 

(a) That the proposed assignment will tend to effect a 
fair, efficient, and equitable distribution of radio service 
among the several states and communities. 

(b) That objectionable interference will not be caused 
to existing stations or that if interference will be caused 
the need for the proposed service outweighs the need for 
the service which will be lost by reason of such interference. 
That the proposed station will not suffer interference to 
such an extent that its service would be reduced to an un¬ 
satisfactory degree. (For determining objectionable inter- 
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ference, see Engineering Standards of Allocation and Field 
Intensity Measurements in Allocation.) 

Sec. 3.25. Clear Channels: Class I and II stations. 

The frequencies in the following tabulations are desig¬ 
nated as clear channels and assigned for use by the classes 
of stations given: 

(a) To each of the channels below there will be assigned 
one Class I station and there may be assigned one or more 
Class II stations operating limited time or daytime only: 
640, 650, 660, 670, 700, 720, 750, 760, 770, 780, 820, 830, 840, 
870, 880, 890, 1020, 1040, 1100, 1120, 1160, 1180, 1200, and 
1210 kilocycles. The power of the Class I stations on these 
channels shall not be less than 50 kilowatts. 

(c) For Class II stations which will not deliver over 5 
microvolts per meter groundwave or 25 microvolts per 
meter 10 percent time sky-wave at any point on said border 
and provided that such stations operating nighttime (i. e., 
sunset to sunrise at the location of the Class II station) 
are located not less than 650 miles from the nearest Cana¬ 
dian border, 690,740,860,990,1010 and 1580 kilocycles. 

Sec. 3.28. Assignment of stations to channels. 

(a) The individual assignments of stations to channels 
which may cause interference to other United States sta¬ 
tions only shall be made in accordance with the standards 
of good engineering practice prescribed and published from 
time to time by the Commission for the respective classes 
of stations involved. (For determining objectionable in¬ 
terference see Engineering Standards of Allocation and 
Field Intensity Measurements in Allocation, section C.) 

Sec. 3.104. Option Time. 

No license shall be granted to a standard broadcast sta¬ 
tion which options for network programs any time subject 
to call on less than 56 days’ notice, or more time than a total 
of 3 hours within each of four segments of the broadcast 
day, as herein described. The broadcast day is divided into 
four segments as follows: 8:00 a.m. to 1:00 p.m.; 1:00 p.m. 
to 6:00 p.m.; 6:00 p.m. to 11:00 p.m.; 11:00 p.m. to 8:00 a.m. 
Such options may not be exclusive as against other network 
organizations and may not prevent or hinder the station 
from optioning or selling any or all of the time covered by 
the option, or other time, to other network organizations. 
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Sec. 3.105. Right to reject programs. 

No license shall be granted to a standard broadcast sta¬ 
tion having any contract, arrangement, or understanding, 
express or implied, with a network organization which (a) 
with respect to programs offered pursuant to an affiliation 
contract, prevents or hinders the station from rejecting or 
refusing network programs which the station reasonably 
believes to be unsatisfactory or unsuitable; or which (jb) 
with respect to network programs so offered or already 
contracted for, prevents the station from rejecting or re¬ 
fusing any program which, in its opinion, is contrary to the 
public interest, or from substituting a program of outstand¬ 
ing local or national importance. 

Standards of Good Engineering Practice Concerning 
Standard Broadasting Stations. 

Introduction 

47 CFR page 118, RR page 81:1 

There are presented herein the Standards of Good Engi¬ 
neering Practice giving interpretations and further con¬ 
siderations concerning the Rules and Regulations of the 
Communications Commission governing standard broad¬ 
cast stations. While the Rules and Regulations form the 
basis of good engineering practice, these standards may go 
beyond the Rules and Regulations and set up engineering 
principles for consideration of various allocation problems. 
These standards have been approved by the Commission 
and thus are considered as reflecting the opinion of the 
Commission in all matters involved. 

The Rules and Regulations contain references to these 
standards; however, as further standards may be issued 
after the Rules and Regulations are published, the absence 
of such references does not relieve the responsibility of 
meeting the requirements specified herein. The Standards 
of Good Enginering Practice are collected in this publica¬ 
tion for the convenience of all considering broadcast sta¬ 
tion operation and problems. 

The Standards of Good Engineering Practice set forth 
herein are those deemed necessary for the construction aiid 
operation of standard broadcast stations to meet the Re¬ 
quirements of technical regulations and for operation in 
public interest along technical lines not specifically enunci¬ 
ated in the regulations. These standards are based on the 
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best engineering data available from evidence supplied in 
formal and informal bearings and extensive surveys con¬ 
ducted in the field by the Commission’s personnel. Numer¬ 
ous informal conferences have been held with radio engi¬ 
neers, manufacturers of radio equipment and others for the 
guidance of the Commission in the formulation of these 
standards. 

These standards are complete in themselves and super¬ 
sede any previous announcements or policies which may 
have been enunciated by the Commission on engineering 
matters concerning standard broadcast stations. 

While these standards provide for flexibility and set forth 
the conditions under which they are applicable, it is not ex¬ 
pected that material deviation therefrom as to fundamental 
principles will be recognized unless full information is sub¬ 
mitted as to the reasonableness of such departure and the 
need therefor. 

These Standards of Good Engineering Practice will nec¬ 
essarily change as progress is made in the art, and accord¬ 
ingly it will be necessary to make revisions from time to 
time. The Commission will accumulate and analyze engi¬ 
neering data available as to the progress of the art so that 
its standards may be kept current with the developments. 

Section 1. Engineering Standards of Allocation 
(47 CFR page 120, RR Section 81:4.) 

Class II stations are secondary stations which operate 
on clear channels with powers not less than 0.25 kw. or more 
than 50 kw. These stations are required to use a direc¬ 
tional antenna or other means to avoid causing interference 
within the normally protected service areas of Class I sta¬ 
tions or other Class II stations. These stations normally 
render primary service only, the area of which depends on 
the geographical location, power, and frequency. This may 
be relatively large but is limited by and subject to such in¬ 
terference as may be received from Class I stations. How¬ 
ever, it is recommended that Class II stations be so located 
that the interference received from Class I stations will not 
limit the service area to greater than the 2500 uv/m ground 
wave contour, which is the value for the mutual protection 
of this class of station with other stations of the same class. 

(47 CFR page 125, RR Section 81:9) 

A Class II, III-B or IV station may be assigned to a chan¬ 
nel available for such class, when a need therefor is shown, 
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even though objectionable interference will be received to 
a field intensity contour greater than that specified as the 
normally protected contour for its class, provided that no 
objectionable interference will be caused by it to existing 
stations, and provided further, that the population residing 
in the area between the normally protected contour for its 
class and the contour to which objectionable interference 
will be received, does not exceed approximately 10 percent 
of the population in its actual primary service area. In 
case the station is located in a metropolitan area, the inter¬ 
ference-free contour shall include 90 percent of the popula¬ 
tion of the metropolitan area. 


47 CPR page 125, RR Section 81:32. 

Table IV—Protected Service Contoura and Permissible Interference Signals for Broadcast 

Stations. 



Class of 


Signal intensity contours of area 

Permissible interfering sig- 

Class or 

channel 

Permissible Power 

protected from 

objectional in- 

nal on 

same channel 2 3 

station 

used 


terference 1 






Day3 

Night 

Day3 

Night* 

la 

Clear 

50 kw. 

SO 100 uv/m 

AO 500 uv/m 

Not duplicated 

5 uv/m 

Not duplicated 

lb 

Clear 

10 kw. to 50 kw. 

SO 100 uv/m 

500 uv/m 

5 uv/m 

25 uv/m 




AO 500 uv/m 

(50% skywave) 


II 

Clear 

0.25 kw. to 50 kw. 

500 uv/m 

500 uv/m 

2500 uv/m5 
(groundwave) 

25 uv/m 

125 uv/m5 

III-A 

Regional 

1 kw. to 5 kw. 

0.5 to 1 kw. night and 

2500 uv/m 
(groundwave) 

25 uv/m 

500 uv/m 

125 uv/m 

III-B 

Regional 

4000 uv/m 




5 kw. day 

500 uv/m 

(groundwave) 

25 uv/m 

200 uv/m 

IV 

LocalO 

0.1 kw. to 0.25 kw. 

4000 uv/m 






(groundwave) 

25 uv/m 

200 uv/m 


l 


i When it is shown that primary service is rendered by any of the above classes of stations, beyond the nor¬ 
mally protected contour, and when primary service to approximately 90 percent of the population (population 
served with adequate signal) of the area between the normally protected contour and the contour to which 
such station actually serves, is not supplied by any other station or stations, the contour to which protection may 
be afforded in such cases will be determined from the individual merits of the ease under consideration. When 
a station is already limited by interference from other stations to a contour of higher value than that normally 
protected for its class, this contour shall bo the established standard for such station with respect to inter¬ 
ference from all other stations. 


2 For adjacent channels see Table V. 

3 Ground wav©. 


* Skywave field intensity for 10 percent or more of the time. 

® These values are with respect to interference from all stations except Class lb, which stations may causo 
interference to a field intensity contour of higher value. However, it is recommended that Class II stations be 
so located that the interference received from Class lb stations will not exceed these values. If the Class II 
stations are limited by Class lb stations to higher values, then such values shall bo the established standard 
with respect to protection from all other stations. 

o Class IV stations may also be assigned to regional channels according to section 3.29. 

8Q=Same channel. 

AO=Adjacent channel. 
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Section 4. Locations of Transmitters of Standard Broad¬ 
cast Stations 

(47 CFR page 135, RR Section 81:140) 

The following table is offered as a general guide to 
used in determining the approximate site of broadea 
transmitters: 


Power of station 


100 watts 
100 watts 
250-500 watts 
250-500 watts 
1 kilowatt 
1 kilowatt 
5-10 kilowatts 
25-50 kilowatts 


Population of city or 
metropolitan areal 


5,000-50,000 
50,000 or more 
5,000-150,000 
150,000 or more 
5,000 to 200,000 
200,000 or more 

All- 

All- 
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0.6-0.9 
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V. 
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Percent 


1 The total population is the population of the city sought to be served ex¬ 
cept in those instances when the station is to be located in an area classified by 
the Department of Commerce, Bureau of Census, as a metropolitan area, in 
which case the population of the metropolitan area shall apply: Provided, 
however, That when the power of the station is such that all the metropolitan 
area cannot be served, the population that will actually be served shall deter 
mine. The population figures are those determined by the latest official 
census and where greater population is claimed, tho burden of proof is on the 
applicant. 

2 These radii are only approximate and the actual blanket area (area within 
the 250 mv/m contour) may be materially different depending on the antenjna 
employed and other factors. 

3 In these instances it is usually necessary to locate the station within ihe 
city in order to render satisfactory service throughout the city. Such siies 
shall be in or near the center of the business district and under no circuim- 
stances will a site in the residential area be approved. 


(47 CFR page 136, RR Section 81:141) 

In case the power and the population of the city are su 
that it should be located at some distance from the cente 
of the city, the approximate distance is given as well as 
population of the so-called “blanket area. ,, The “blankb 
area” of a broadcast station is defined as that area 
cent to the transmitter in which the usual broadcast r 
ceiver would be subject to some type of interference to 
reception of other stations due to the strong signal fro 
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the station. The normal blanket area of a broadcast sta¬ 
tion is that area lying within 250 millivolt per meter con¬ 
tour line. The average radii of the blanket areas for broad¬ 
cast stations of the various powers are given in the above 
table. 


(47 CFR page 136, RR Section 81:142) 

In those cases where it is impossible or impractical to 
locate a station in accordance with the above specifications, 
the Commission will give consideration to approving loca¬ 
tions where not more than 1 percent of the population (as 
above specified) is included within the 500 millivolt per 
meter contour, provided the applicant submits an affidavit 
setting forth the reasons why the normal specifications can¬ 
not be complied with, and further that the applicant will 
assume full responsibility for adjustment of any reason¬ 
able complaints arising from the excessively strong signals 
of the applicant’s station. Particular attention must be 
given to avoiding cross modulation. 

(47 CFR page 138, RR Section 81:153) 

Careful consideration must be given to selecting a site 
so that the number of people in the blanket area is a mini¬ 
mum. The last column of Table A gives the percentage of 
the total population of the city or metropolitan area that 
may be permitted in the blanket area. In general, broad¬ 
cast transmitters operating with approximately the same 
power can be grouped in the same approximate area and 
thereby reduce the interference between them. 


Excerpt From Section 12 of the Administrative Procedure 

Act. 

Section 12. Construction and effect. 

Except as otherwise required by law, all requirements or 
privileges relating to evidence or procedure shall apply 
equally to agencies or persons .... Every agency is granted 
all authority necessary to comply with the requirements of 
this Act through the issuance of rules or otherwise. No 
subsequent legislation shall be held to supersede or modify 
the provisions of this Act except to the extent that such 
legislation shall do so expressly.No procedural re¬ 

quirement shall be mandatory as to any agency proceeding 
initiated prior to the effective date of such requirement. 
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STATEMENT OF QUESTIONS PRESENTER 

The following is a restatement of the principal ques¬ 
tion: 

(1) In determining that the public interest re¬ 
quires the grant of a proposed station in Dallas, Texas, 
is the Commission required to make a comparative 
consideration vuith an existing daytime-only station 
on an adjacent channel in Durant, Oklahoma, which 
fully participated in the proceeding as a party, where 
the Commission correctly finds on the basis of sub¬ 
stantial evidence that the ability of the Oklahoma 
station to continue to serve the local Durant area for 
which it was primarily licensed tuill not be affected, 
and that the only area affected is wholly within 
another state, more closely identifiable with Dallds, is 
amply served by existing local stations, and uHll not be 
deprived of any service? 
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IN THE 


UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,692 

Democrat Printing Company, Appellant , 

v. 

Federal Communications Commission, Appelle? 
Texas Star Broadcasting Company, Intervener 

Appeal From Decision of the Federal Communications 

Commission 


BRIEF FOR INTERVENOR 

I. Counter Statement of the Case 

Appellant’s statement of the case is substantially correct. 
That part which attempts to brief the evidence, however, 
is incomplete. The following is also in the record: 

a. As to Existing Broadcast Service in the Dallas Area. 

(1) No full time, independent standard broadcast station 
is available in Dallas to carry local highschool football games 
(App. 45); (2) there is likewise little time available fot the 
broadcasting of football, basketball, track and athletics gen- 
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erally for Southern Methodist University, which is located 
in Dallas (App. 45); (3) young people's programs after 
school and before meals are restricted in Dallas because of 
network commitments on the existing full time stations 
(App. 49-50); (4) during the same periods, the prevailing 
type of music on the three full time stations in Dallas is 
popular music and "jazz” (App. 50) ; (5) two of the three 
full time stations in Dallas are owned by the only daily 
newspapers in Dallas. The two stations so owned are the 
most powerful stations in the area, and between them con¬ 
trol the three principal national network affiliations in the 
area (App. 40, 122). The news reporting staffs and facili¬ 
ties of these stations is geared to take care of the newspaper 
publications, and there is no independent radio reporting 
attempted (App. 71); (6) the Dallas applicant is inti¬ 
mately acquainted with the general manager of the third 
full time Dallas station, and knows its general policies (App. 
73-74); that station does not emphasize remote news cover¬ 
age such as proposed by the Dallas applicant, using wire 
recorders and direct lines from the scene of events (App. 
71, 73); (7) in the formulation of its program proposals, 
the Dallas applicant made a study of the news broadcast 
services of the existing Dallas stations over a period of weeks 
(App. 74); (8) prior to applying for a broadcast facility 
in Dallas, the applicant made a survey of the business and 
market conditions in the area (App. 37); (9) there is little 
public service programming on the three full time Dallas 
stations, due to their network commitments (App. 79); 
(10) "Hooper ratings” and other audience measurements 
in the Dallas area indicate a constant residue of available 
listeners who do not listen to the prevailing network comedy 
and variety shows on Sunday evenings (App. 92); (11) in 
developing its proposal for the regular presentation of pub¬ 
lic service forum-type broadcasts, the Dallas applicant con¬ 
ducted an investigation of the listener appeal which such 
programs had in Dallas (App. 94); (12) betwen 6:00 and 
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11:00 o'clock, existing Dallas stations regularly broadcast 
few, if any, local live sustaining programs (App. 95, 96); 
(13) between 6:00 and 11:00 o’clock existing Dallas stations 
regularly broadcast few, if any, women’s programs, such as 
recipes, fashions, reviews, etc. (App. 95-96, 135, 137-138, 
140, 142); (14) existing Dallas stations are not regularly 
broadcasting regional folk music programs, as distinguished 
from "hill-billy” music (App. 95, 98-99); (15) existing 
Dallas stations are not regularly broadcasting local live va¬ 
riety shows as recruiting programs for the armed services 
(App. 95, 99-100). 

b. As to Need for the Proposed Service . 

In addition to the testimony referred to by Appellant, the 
following is in the record: (1) Dallas has only three full 
time broadcasting stations (App. 38); (2) Dallas is capable 
of supporting another radio station (App. 36); (3) although 
comparable or in some cases inferior in population, San An¬ 
tonio has six full time stations, Houston has seven, New 
Orleans has six and Atlanta has six (App. 38-40); (4) a 
thorough search of the radio spectrum was made fori the 
Dallas area by a qualified consulting radio engineering nrm 
on behalf of the Dallas applicant, and the frequency applied 
for by the Dallas applicant is the only frequency available 
for a full time station of coverage and power as proposed 
(R. 689); (5) from 35% to 45% of an independent sta¬ 
tion’s time would be available for local programming, as 
opposed to programs carried by the existing full time sta¬ 
tions in Dallas, all of which are network stations (App. 41) ; 
(6) a mobile broadcast unit with which fairs, local news 
and community events in the outlying communities and 
smaller towns in the periphery of the Dallas metropolitan 
area would be covered, would be of particular interest and 
greater use on an independent station such as proposed by the 
Dallas applicant, than on the existing full time network 
affiliates there (App. 41); (7) the Federated Women’s 
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Clubs of Dallas is an affiliation of sixteen of the leading 
women’s organizations of that city (App. 93); although the 
organization has long wanted to present a regular series of 
broadcasts on a Dallas station, it has never been able to secure 
a regular evening period (App. 94); (8) the Dallas Junior 
Chamber of Commerce has a membership of not less than 
one hundred (App. 93); (9) the proposed Dallas station 
would offer a new primary daytime service to 1,393,614 
persons in the Dallas area, and a new nighttime primary 
service to 642,000 persons (App. 147). 

n. STATUTES AND REGULATIONS INVOLVED 

Pertinent sections in addition to those cited by Appellant 
are set forth in the Annex hereto. 

III. SUMMARY OF ARGUMENT 

A. The Commission correctly determined from sub¬ 
stantial evidence that the Dallas grant would not affect 
KSEO’s ability to continue to serve the local Durant area 
for which it was primarily licensed. The Dallas and Durant 
operations not being mutually exclusive, there is no require¬ 
ment under 307(b) of the Communications Act of a com¬ 
parative consideration. 

B. Neither does Commission Rule 3.24(b) require com¬ 
parative consideration or balancing of "need” for the two 
stations, as that rule applies only where a net loss of service 
would result. In any event, "need” in the sense of public 
necessity under the Act was determined by the Commission 
from substantial evidence. 

C. Appellant participated fully in every phase of the 
proceeding, and exercised all rights of a party. The issues 
were broad enough to comprehend all determinations in the 
Commission’s decision, and no KSEO evidence was denied 
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admission as outside the issues. Therefore, there was no denial 
of due process. 

D. Even if the Dallas grant constitutes indirect modi¬ 
fication of KSEO under the KOA doctrine. Appellant had 
adequate notice and opportunity to show cause under 
312(b) why the modification should not issue. 

E. This proceeding was for initial license and therefore 
exempt from 5 (c) of the Administrative Procedure Act 
and 1.857 of Commission’s Rules. Even if the Dallas appli¬ 
cation is for "modification” (of KSEO), it is not of fre¬ 
quency, power or hours of operation under 1.857(b)(6), 
and therefore is still exempt. In any event, the Act would 
not be violated, since 5 (c) contains no corresponding pro¬ 
vision to 1.857(b)(6). In the absence of affirmative evi¬ 
dence to the contrary, moreover, the Commission’s notice 
per se does not mean that the principle of the Act was not 
in fact observed. 

F. The fact that the alleged interference area is Wholly 


outside Oklahoma and within Texas and the Dallas trade 


area is a proper consideration in the Commission’s deter¬ 
mination of public interest, and not violative of the Con¬ 
stitution or the Communications Act. This was not the sole, 
or even principal, basis of the decision, and is consonant 
with its past policy and decisions. 

G. The decision does not violate the rules, standa rds or 
precedents of the Commission so as to effect a "charge of 
policy” in this case, requiring hearing before a Commissioner 
under 409(a) of the Communications Act. The faci: that 
the action taken may be without precedent does not render 
it arbitrary or capricious. 

H. The authorization of any deviations from the strict 
requirements of the Standards was premised on superior re¬ 
quirements of the public interest, within the Commission’s 
established administrative discretion, and consonant with its 
prior practice and policy in such cases. 
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TV. Argument 

A. 307(b) of the Communications Act Does Not 
Require Comparative Consideration Between an 
Applicant and an Existing Station, or Their Com¬ 
munities, Where the Operations Are Not Mu¬ 
tually Exclusive. 

Appellant contends that the Commission’s grant of the 
Texas Star application in Dallas is arbitrary and capricious, 
and violates Section 307(b) of the Communications Act, 
in that no comparative consideration was made by the Com¬ 
mission of the two communities of Dallas, Texas and Du¬ 
rant, Oklahoma, or of KSEO’S present operation and the 
Dallas proposal. (Br. 11, 28.) Appellant cites Easton Pub¬ 
lishing Company v. F. C. C., 85 U.S. App. D.C. 33, 175 
F. (2d) 344, as stating the necessity of such comparative 
consideration to support a conclusion of fair, efficient and 
equitable distribution of service under 307(b), and quotes 
the following part of the Court’s opinion (175 F. (2d) at 
page 349): 

"It is true that in making the equitable distribution 
of radio service which the statute requires, the Com¬ 
mission must take cognizance of every feature of exist¬ 
ing service in the broadest sense.” 

This the Appellant would interpret to mean that the 
Commission in the instant case must make as full findings 
with respect to the frequencies, hours of operation and 
power of stations serving the existing KSEO service area, as 
it does with respect to the area proposed to be served by 
the Dallas applicant (Br. 29); and further, full comparative 
findings and conclusions, including program content, be¬ 
tween KSEO and the Dallas applicant. 
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1 . 

It is not a logical extension of the holding of the Easton 
case, however, to apply it to a case such as the one at bar. 
The Easton case involved competing applications for new 
facilities, all of which were mutually exclusive. As sum¬ 
marized in the opinion by Justice Prettyman (L75 F. 
(2d) 344, 345, italics supplied): 

"Four applications for an unlimited-time standard 
broadcast station in the general area of Allentown-Eas- 
ton, Pennsylvania, were made to the Commission. The 
various applications were mutually exclusive.” 

Thus, having before it the question of awarding a single 
available facility to only one of four applicants, the Com¬ 
mission in the Easton case obviously was required to make 
a full comparative consideration of the applicants and their 
communities. No such choice confronts the Comijnission 
here. On the contrary, as between KSEO and the Dallas ap¬ 
plication, the latter is in effect a single application for a 
single facility. KSEO is an existing station and even oc cupies 
a different frequency from the one sought by the Dallas ap¬ 
plication. Only to the extent that the grant of the Dallas 
application involves interference to a part of the KSEO 
service area is there competition in any sense between the 
parties. But this does not render the two operations mutually 
exclusive. The Commission's action here rests squarely upon 
the determination that the Dallas and the Durant operations 
are not mutually exclusive. It stated, "the grant to Texas 
Star will not impair the ability of KSEO to continue to 
serve the local Durant area; KSEO will still continue to 
serve 45 miles to the south of Durant in the direction of 
Dallas” (App. 239). 

That it was for this reason the Commission did not ac¬ 
cord comparative consideration to the Dallas and the Durant 
operations is further apparent from the full comparative 



consideration which it did extend to the Dallas and the 
Houston applications, which it had found to be mutually ex¬ 
clusive (App. 204-20$, 214-223, 234-238). 

It is thus clear, in view of the Commission’s determination 
that the Dallas proposal and the Durant station could both 
operate satisfactorily, and are not mutually exclusive, that 
there exists in this case no requirement of comparative con¬ 
sideration such as in the Easton case, or other cases involving 
mutually exclusive operations. It is to this distinction the 
Supreme Court doubtlessly alludes in Ashbacker Radio 
Corp. v. F. C. C., 326 U.S. 327, 332, 66 S. Ct. 148, 151, 
90 L. Ed. 108, when it says, with reference to the two mu¬ 
tually exclusive applications there involved: 

"No suggestion is made here as in Matheson Radio 
Co., Inc., 8 F.C.C. 427 or The Evening News Associa¬ 
tion, 8 F.C.C. 552, that it may be possible to make 
workable adjustments so that both applications can be 
granted. The Commission concedes that These applica¬ 
tions are actually exclusive.’ ” 

The language of the Court clearly implies that if the ap¬ 
plications in that case had not been mutually exclusive, the 
Commission could have granted the one without comparative 
consideration with the other. 


2 . 

Appellant recognizes that the Easton case is different 
from the instant case, but argues, "Although the Easton 
case involved competing applications for new facilities only, 
its principle is equally applicable to the instant case, where 
the objectionable interference is so severe that the dissenting 
Commissioners characterized it as a 'substantial deletion in 
the service area of Station KSEO.’ ” (Br. 28.) 

Appellant’s assertion that the interference from the grant 
of the Dallas application amounts to "a substantial deletion” 
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of KSEO in Durant, Oklahoma, is without any reasonable 
basis in fact. The sole ground for this claim is that within 
an area along the southernmost limit of KSEO’s alleged 
present 0.5 mv/m coverage area in Texas, the signal of the 
proposed Dallas station would supplant that of KSEO dur¬ 
ing daytime hours. 1 It is agreed that the area in question is 


and 

was 


from 42 to 94 miles away from Durant, Oklahoma, 
wholly within another state, although the evidence 
conflicting as to its exact size. Since the Commission, how¬ 
ever, made its determination on the premise that, even 
though the area in question be as large as claimed by KSEO, 
public interest requires the grant of the Dallas application, 
the question is whether, assuming KSEO to be correct as 
to the extent of the area, the supplanting of the KSEO 
signal by the proposed Dallas signal in that area during 
time hours amounts to "deletion” of KSEO. 

The Commission obviously considered not, and in 
Intervenor submits that it was correct. 

At no stage of the proceeding below was there the sligl 


day- 


this 


ntest 


demonstration of any interest of KSEO in the area in Ques¬ 
tion, other than the bare allegation that it delivers th^re a 
signal of specified strength. Not a single line of evidence 
was introduced by Appellant at the hearing to show any 
actual, or even probable, listening to KSEO in the area^ No 
showing was made of any reliance by KSEO in its commer¬ 
cial operation in its home town of Durant on any claim of 
listening in this remote area in another state. 2 Nor, viewed 


1 The prospect of KSEO ever being licensed for nighttime o 
tion on 750 kcs must be viewed as negative, under the Stand|a 
The frequency is a Class 1-A channel on which WSB, Atlan 
the dominant station. Only if that station would agree to instj; 
directional antenna could KSEO operate full time. In any e 
potential service can not be a valid basis of consideration. 
Cincinnati v. Federal Communications Commission, 85 U.S 
D.C. 292, 177 F. (2d) 92. 


2 A vague statement is made by Appellant that “it may wel 
that the station would suffer because of “diminishing advert^: 
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conversely, was there any evidence of any dependency, or 
even interest, in KSEO’s broadcasts on the part of a single 
listener in that area. KSEO has been on the air since 1947, 
during which time there has been ample opportunity to de¬ 
velop substantial evidence of its actual listening area, in the 
form of mail counts, audience measurement services, or ac¬ 
tual surveys. Logically it would appear that if KSEO had 
any listening in the claimed area, Appellant could have and 
would have produced evidence thereof. 

In contrast, the Dallas applicant attempted to prove: (a) 
that KSEO from its inception had never intended to render 
service to, or in its other operations to rely upon, service to 
the area in question, and (b) that KSEO does not in fact 
serve that area, nor does it have any listeners therein. The 
• hearing examiner refused admission of this evidence. The 
Dallas applicant then made tender of proof that KSEO in 
its original application for facilities, Commission Docket 
No. 7990, represented to the Commission that it proposed 
program service principally or only for Durant, Oklahoma, 
and the immediate area of Bryan County, Oklahoma; and 
further, that a period of continuous monitoring of KSEO 
showed that neither the point of origin nor content of its 
programs, the locale or objective of its commercial an¬ 
nouncements, nor the source of its advertisers, was in any 
way connected with the area in question, but were all iden¬ 
tified with and directed to Durant, Oklahoma and the im¬ 
mediately surrounding area of Bryan County, Oklahoma 
(App. 115-117, 119-120). 

Even in the absence of this evidence, however, it is clear 
that KSEO can claim few, if any, actual listeners in the 
area in question. By the maximal claim of Appellant, the 
actual extent of population as to which the proposed Dallas 


revenues” (Br. 22). But no such showing was made by Appellant 
in the hearing. A mere reduction in income, in any event, would 
not be grounds for denying another grant in the public interest, 
unless “ruinous and destructive.” Tri-State Broadcasting Company, 
Inc., v. F. C. C„ 68 App. D.C. 292, 96 F. (2d) 564. 
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service would supplant the service from the Durant, Okla¬ 
homa station is only 41% of the total population in the 
claimed RSEO present service area (R. 752). 3 It is to be 
emphasized, moreover, that this is merely a computation by 
Appellant of population statistics, not listening data. Whether 
the asserted figure actually includes any KSEO listeners at 
all is highly speculative. 

In the first place, KSEO is by no means the only station, 
or even the dominant station, serving the claimed area in 
which the Durant signal will be supplanted by the proposed 
Dallas signal. On the contrary, KSEO is not even heard in 
the area during a great part of the time, viz., during night¬ 
time hours, since it is a daytime only station and ceases op¬ 
eration at sunset. 4 In addition, more than 17 other stations 
serve the area, including not only affiliates of. all of the na¬ 
tional networks, but local stations situated in each of the 
counties involved (App. 105-106, 117-119, R. 638). 

All of these stations are geographically more closely iden¬ 
tified with the area and population than is KSEO in Durant, 
Oklahoma. In fact, the area itself is remote from Durant, 
being 42 miles distant at its closest point and nearly 100 
miles away at its furtherest boundary, which is south of 
Dallas (App. 11). 

It is thus apparent that there is little, if any, reason to 
presume that any of the population in the area in question 
actually listen to KSEO in Durant, Oklahoma. On the con¬ 
trary, in view of the many home-county services and the 
full network schedule available in the area, not only during 
daytime hours, but during nighttime hours when KSEO is 


3 Even this claim is controversial. Opposed to Appellant’s con¬ 
tention, the Dallas applicant presented evidence that the population 
involved would be only 12,000 persons, or less than 5 % of the total 
population in the claimed KSEO present service area (R. 636) 


4 Judicial notice might be had of the fact that predominant radio 
listening is during the evening hours. 
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not on the air, it would appear doubtful that the Durant, 
Oklahoma station would have any listeners whatever in the 
area. 

On general principles, KSEO can assert no proprietary 
rights in this peripheral segment of its alleged service area. 
Congress has provided in the Act that no licensee shall have 
ownership of the frequency upon which it operates, Sections 
304, 307(d), 309(b) Communications Act. The decisions, 
moreover, have made it clear that nothing in the nature of 
a property right is vested by the granting of a license, F.C.C. 
v. Sanders Brothers Radio Station, 309 U.S. 470, 60 
S. Ct. 693, 84 L. Ed. 869; Ashbacker Radio Corporation 
v. F. C. C., 326 U.S. 327, 66 S. Ct. 148, 90 L. Ed. 108; 
Scripps Howard Radio v. F. C. C., 316 U.S. 4, 62 S. Ct. 
875, 86 L. Ed. 1229. A fortiori, KSEO has no proprietary 
right in a small segment of potential listening audience 
which even lies outside the area proposed to be served by 
the station, the Commission having licensed the station on 
the basis of such proposed service. 

No aspect of KSEO’s service to the town of Durant, 
Oklahoma, or to Bryan County, Oklahoma, will in any wise 
be affected by the grant of the Dallas application. In fact, 
it is admitted that none of the population in the entire trad¬ 
ing area of Durant, Oklahoma will be lost to KSEO by 
reason of the Dallas grant (App. 190). 5 It is the town of 
Durant and its environs which KSEO is primarily licensed 
to serve. Rules and Regulations, Section 3.30(a) (An- 


5 Appellant does allege at one place in its brief that there is “no 
reliable, substantial and probative evidence to support the findings: 
(1) that the service area lost to KSEO has a community of interest 
with Dallas; (2) that that area is not in the trade area of Darant 
* * * ” (Br. 13, emphasis supplied). The latter allegation can only 
be regarded as frivolous in view of counsel's unqualified statement 
before the Commission that there is nothing in the record to show 
a loss to KSEO of any population within the Durant trading area 
(App. 190). 
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nex, p. iii). 6 

In the light of the record, it is respectfully submitted 
that the evidence fully supports the Commission’s conclu¬ 
sions that KSEO’s ability to serve the Durant area will be 
unimpaired, and that the proposed Dallas operation and 
KSEO are not mutually exclusive. The two operations not 
being mutually exclusive, there is no requirement under Sec¬ 
tion 307(b) of the Communications Act of comparative 
consideration. 


B. Where the Signal of a Proposed Station Will Sup 


plant That of an Existing Station on an Adjacent 
Channel in a Part of the Latter’s Service Area, 
but There Will be No Loss of Service in the Area, 
3.24(b) of the Commission’s Rules Does Not Re¬ 
quire Comparative Consideration or a Balancing 
of the "Need” for the Two Services. 


Appellant argues that 3.24(b) of the Commission’s Rules 
requires the Commission in this case to make comparative 
consideration of the present operation of KSEO and the 
proposed Dallas operation and to conclude that the "need” 
for the Dallas station outweighs the "need” for the Durant 
station. 


6 Although offering no argument on the point, Appellant suggests 
in several places in its brief that by reason of the classification of 
KSEO as a Class II station it is entitled to protection of the full 
extent of its service area, irrespective of its ability to continue to 
serve the local Durant area (Br. 18, 21, 22). This proposition has 
no support in the Commission's interpretations of its rules, nor in 
its practice. “The classification of stations under the provisions of 
the Commission’s rules as “class I,” “class II,” “class III-A,” “class 
III-B” and “class IV” stations is a matter merely of administrative 
convenience * * * these classifications are not a source of any right 
in licenses or applicants.” Miami Broadcasting Company, 8 FCC 
376. See also New Jersey Broadcasting Corp„ 8 FCC 154; Beaumont 
Broadcasting Corp., 8 FCC 378; Wren Broadcasting Company, Inc., 
cited at 8 FCC 377. 
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Intervenor denies these propositions. It is respectfully 
submitted that 3.24(b) has no application to a case such as 
the one at bar, and that, in any event, the Commission's de¬ 
terminations as to the broad issue of public necessity meet 
the requirements of the Act and are fully supported by the 
evidence. 

The section in question provides that authorization for a 
new standard broadcast station will be issued only after a 
satisfactory showing has been made, among others: 

“(b” That objectionable interference will not be 
caused to existing stations, or that if interference will 
be caused, the need for the proposed service outweighs 
the need for the service which will be lost by reason of 
such interference * * * ." (Supp. 47, italics supplied.) 


1 . 

It is apparent from the language of this section that it 
comprehends a situation in which interference to an existing 
station will cause an outright loss of broadcast service in a 
given area. This is a normal consequence of reciprocal inter¬ 
ference between co-channel stations, where the conflicting 
signals effectually cancel each other and there is a resultant 
loss of the service of both stations in a certain area. This is 
not true, however, in the case of interference between sta¬ 
tions on adjacent channels such as involved here. It is recog¬ 
nized in the case of interference between stations on adjacent 
channels that there is in general no area which does not re¬ 
ceive primary service from one station or the other (R. 631). 
Thus, there is no loss of service in such a case, but merely the 
substitution of one signal for another. No service being lost, 
3.24(b) obviously is inapplicable. 

Appellant, however, would construe the language “the 
service which will be lost" to mean the service of an existing 
station which would be “lost" to the station because of in¬ 
terference of any character from another source. Under this 
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limited construction, in its own view, an exisiting station’s 
service would be "lost” by the existing station any time its 
service area is diminished, whether by reciprocal interference 
rendering unlistenable both its own signal and that of the 
interfering station, or by mere displacement of its signal in 
a given area by a listenable signal from the proposed station. 

The Commission, however, does not so interpret its rule. 
By "the service which will be lost,” the Commission Refers 
to the net loss of broadcast service to the public in an area 
of reciprocal interference between the existing station and 
the proposed station , where the signal of neither can be heard 
satisfactorily. Thus the section in question speaks in terms of 
the need for the proposed service (not the proposed station ) 
and the service which will be lost (not the station whose 
service will be lost). Under this construction, the need for 
the proposed service as against that service which will be lost 
in the area of reciprocal interference is established by infer¬ 
ence to the benefits from the proposed service to larger areas 
and populations outside that area. It is this weighing of need 
which is contemplated by 3.24(b) of the Commission’s 
Rules, not the individual station’s claim to a given segment 
of listening audience, as claimed by Appellant. 7 

That the Commission so interprets this section of its Rules 
is apparent from its decisions in cases involving interference 
between stations on adjacent channels, where it is held that 
comparative consideration is not required. The Hampi!>en- 
Hampshire Corporation (WHYN), 4 Pike & Fischer 
R.R. 504, 515; Atlantic Radio Corporation, 4 Pike & 
Fischer R.R. 522. Even in cases involving interference be¬ 
tween co-channel stations, and resultant loss of service in 

* That Appellant is concerned with its private rights rather than 
the public interest is evidenced by the way in which Appellant I puts 
its case: “There was no issue specified and there is no evidence 
that the audience proposed to be taken from KSEO is not now 
being well and adequately served by KSEO * * * ” (Br. 18, emphasis 
supplied). 
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the sense referred to above, the Commission does not consider 
3.24(b) to require comparative consideration where there 
are independent grounds for the determination that public 
mterest will be served by the grant despite the interference 
and loss of service. Bee Broadcasting Company, 5 Pike 
& Fischer R.R. 172h, 174. 8 

Thus, in the instant case, although recognizing that 
"service” in the sense urged by Appellant will be "lost” to 
KSEO 0 the Commission concludes that since there is only a 
substitution of signals in the interference area, no service will 
be lost to the public. 10 

Appellant takes exception to this part of the Commission's 
decision, however, arguing that the Commission has indulged 
in administrative subterfuge by "coining phrases” applicable 
only to this case in order to avoid compliance with its own 
rule 3.24(b). The specific language to which Appellant 
objects is that part of the Commission's decision dealing with 
"substitution of service” and "diminution of service area” 
(Br. 17). Appellant insists that these phrases do not occur 
anywhere in the Act, the Rules, or the Standards, and that 
they are therefore invalid in usage as an element in the ratio 
decidendi of the Commission’s decision on this point 

Intervenor is not prepared to state with certainty that 
these particular phrases, or their equivalent, do occur in the 
Act, the Rules, or the Standards, but whether or not this 
is the case, and however they are labelled, it is respectfully 


8 In fact, the Commission so held even though it was apparently 
conceded in that case that the character of the program service of 
the existing station was unique in the area of reciprocal interference 
and lost service. 

9 The Commission uses language to this effect, viz., “ * * * and 
the area thus lost to the Durant station is not within the trade area 
of Durant.” (App. 239, emphasis supplied). 


10 “Since the two operations are 10 kcs removed, there would be 
no loss of service to the persons residing in the interference area 
* * * ” (Decision, App. 239, emphasis supplied). 
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submitted that the consideration of these factors in iis de¬ 
termination of the requirements of the public interest, con¬ 
venience and necessity is a valid action within the reasonable 
discretion of the Commission. Since it is the Commission’s 
rule which is here involved, it would appear immaterial 
whether the specific language to which Appellant ol ejects 
occurs in the Act, so long as no contrary concept is manifest 
in the Act. As to the meaning of Section 3.24(b) of the 
Commission’s Rules, there can be no argument witli the 
principle that the Commission itself must be the authorita¬ 
tive interpreter of its own rule, provided only that the con¬ 
struction be not unreasonable. Federal Communications 
Commission v. Pottsville Broadcasting Company, 309 
U.S. 134, 60 S. Ct. 437, 84 L. E. 656; American Telephone 
& Telegraph Co. v. United States, 299 U.S. 232, 57 S. 
Ct. 170, 81 L. Ed. 142; Lowden v. Iroquois Coai, Co. 
(D.C. N.D. Ill., E. Div.) 18 F. Supp. 923; Green Valley 
Creamery, Inc. v. United States, (C.C.A. 1st), 108 F. 
(2d) 342. The Commission being the interpreter of its own 
rules, there is no requirement of law that its decisions there¬ 
under must be arrived at on the basis of any established gen¬ 
eral definition or construction, rather than on an ad hoc basis, 
so long as its construction is not unreasonable. Securities 
and Exchange Commission v. Chenery Corp., 332 U.S. 
194, 67 S. Ct. 1575, 91 L. Ed. 1995, rehearing denied 332 
U.S. 783, 68 S. Ct. 26. Nor is the Commission bound tc deal 
with all cases at all times as it has dealt with some that seem 
comparable. F.C.C. v. WOKO, Inc., 329 U.S. 223, 67 51. Ct. 
213, 91 L. Ed. 204. The existence or non-existence of the 
phrases "substitution of service” and "diminution of service” 
in the Act or the Commission’s Rules and Standards is there¬ 
fore wholly irrelevant. 

2 . 

One further point remains in this connection. Appellant 
has laid down a barrage of contentions against various jparts 
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of the Commission’s decision. Pages 16-30 of its brief, in 
fact, are devoted to a picking apart, piece by piece, of each 
sentence of the Commission’s conclusion. The various argu¬ 
ments would logically fall into certain broad exceptions, 
which are not always stated. However, it is apparent from 
an examination of the arguments under miscellaneous “sub¬ 
headings” that Appellant has confused the abstract concept 
of "need,” in the sense of satisfaction of the requirements 
of the population and area to be served, with this specific 
question of relative "need” raised by Section 3.24(b). 11 It is 
evident that the Commission does not consider that "need” 
in the former sense, as reflected in the phrase "public neces¬ 
sity” in the Act, requires a finding of actual necessity for the 
particular facilities requested. F. W. Meyer 7 F.C.C. 551, 
Sentinel Broadcasting Corp., 8 F.C.C. 140. That the 
Commission considered in the instant case that "need” in 
the broader sense had been established under the issues is ap¬ 
parent not only from the language of its decision, but from 
the questioning of counsel from the bench during oral argu¬ 
ment (App. 184-185). 

Appellant’s arguments on this point of "need,” under 
however many different headings, fall back into one consist¬ 
ently recurring and singular error. That error is the tacit 
assumption that the principal considerations in the Com¬ 
mission’s determination of "need” of the Dallas proposal 
relate to the area in which the Dallas signal urill supplant 


11 Indeed, Appellant's standing to question the determination of 
need in the comparative sense is subject to some doubt. KTRH did 
not join in this appeal. The only comparative aspects of the instant 
proceeding were between the Dallas applicant and KTRH. As to 
KSEO, therefore, the question would appear to be immaterial, in 
line with this Court's holding in the Easton case, supra: 

“Competition, of course, is between broadcasters on different 
frequencies covering the same area. If there be only one ap¬ 
plicant for a given frequency in a given area, the community 
need for a new station and the relative ability, above the 
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the KSEO signal. 12 This is understandable, since that is the 
area of principal concern to KSEO’s private interest. Noth¬ 
ing, however, could be further from actuality. It should be 
clear that the Commission’s determination of "need,” and 
the satisfaction of the public interest, is not tied |:o the 
specific requirements of just the population in the area of 
interference. On the contrary, the Commission’s decision 
rests upon much broader considerations of other and addi¬ 
tional benefits to much larger populations and areas. This is 
not to say that the Commission did not consider the popu¬ 
lation in the area of interference. Obviously it did. However, 
in view of the much larger areas and populations involved 
in the gain of a new and additional service outside the irea of 
interference, it is apparent that the Commission’s considera¬ 
tion of the population in the interference area must be 
secondary. 18 

minimum requirements, of the applicant to render service are 
immaterial.” (175 F. (2d) at page 346, emphasis supplied). 

As between the Dallas applicant and KSEO, the former is in ef¬ 
fect a single application for a single facility, the operations not 
being mutually exclusive. 

12 For example, Appellant says (Br. 17): 

“The fact that present KSEO listeners in the interference 
area will in the future have substituted the programs of Texas 
Star provides no valid basis for concluding that the public 
interest demands such substitution.” 

This statement reflects misunderstanding of the Commission’s 
decision. The Commission did not, as implied, conclude that the 
public interest requires a grant of the Dallas application because 
it would result in a substitution of Texas Star’s prograins for 
KSEO’s. On the contrary, the Commission decided that public in¬ 
terest requires the grant of the Dallas application even though the 
interference be as extensive as claimed by Appellant. A fortiori, 
since no loss of service would result, but only substitution of sig¬ 
nal, the public interest requires the grant. 

is Thus, presumably, even if a plebiscite were to reveal that 
the populace in the interference area would prefer to listen to 
KSEO rather than the proposed Dallas station, the Commission 
would still determine that the overall public interest required the 
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This is consonant with the Commission’s decisions in other 
cases involving consideration of over-all benefits to the public 
interest as weighed against some unavoidable detriment to 
a particular area or segment of the population. Thus, where 
simultaneous operation by two applicants would deprive cer¬ 
tain populations and areas of the services of either, due to 
reciprocal interference, both applications were nevertheless 
granted in view of the overall benefits and gains to other, 
larger populations and areas. Leonard A. Versluis, 3 Pike 
& Fischer R.R. 1562. Similarly, even though the overall 
benefits were not overwhelming by comparison, a proposed 
operation was granted where the area of interference was 
well-served by other stations and lay outside the metropolitan 
area primarily to be served. WO AX, Inc., 4 Pike & Fischer 
R.R. 344, 391. 

Even if consideration were confined to the public interest 
of the area of interference with KSEO, there are valid 
reasons for the public interest being better served by the 
Dallas proposal. Comparative program content aside, the 
evidence shows that the Dallas proposal will provide superior 
technical service, daytime and nighttime, to the area of 
interference. 14 At night, KSEO provides no service at all, 


grant of the Dallas station. In fact, the Commission might he ex¬ 
pected to make that determination even if the 12.000 persons in the 
interference area lived in Oklahoma, rather than Texas, and closer 
to Durant, Oklahoma than to Dallas, and if they had only one or 
two other primary services available, rather than the 17 they do 
have. See Bee Broadcasting Company, 5 Pike & Fischer R.R. 172h. 

This is so because the interests of 1,383,160 other persons daytime, 
and 642,000 persons nighttime are also involved in the question of 
need and public interest (App. 223, 257). The fact that the popula¬ 
tion in the area of interference is more closely identifiable with 
Dallas, and has numerous other services available, merely serves 
to make the Commission’s determination somewhat easier. 

14 Thereby refuting Appellant’s statement: 

“ * * * nor is there any evidence that the Texas Star ser¬ 
vice will result in any improvement over the existing service 
of KSEO.” (Br. 18.) " 
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being off the air. 15 But even during daytime operation, the 
Dallas proposal would provide throughout the entire area 
a much stronger and more reliable signal than that of KSEO 
(App. 104). 

3. 

The broader considerations of "need” upon which the 
Commission’s decision rests, however, are set forth clearly 
and specifically in paragraph 4 of the conclusions in the Com¬ 
mission’s Decision (App. 239), and are spelled out again in 
its opinion denying rehearing (App. 256-257; 258-259). It 
is there pointed out, in addition to the several considerations 
relating to the substitution of the Dallas service in the inter¬ 
ference area, that the proposed Dallas service will provide a 


new primary service to 1,383,160 persons daytime and 642,- 
000 persons, nighttime, under circumstances of existing 
service which will render the new service a meritorious one 
satisfying the requirements of the area and population to be 
served. Further, as to the broad question of need, the Com¬ 
mission found and determined that Dallas has an insufficient 
number of broadcast facilities for a city of its size and im¬ 
portance, by comparison with other cities of its approxi¬ 
mately equal rank; that Dallas has an insufficient number 
of full-time stations and independent stations to provide for 
the demands of certain performers and public service or¬ 
ganizations in the community; 16 and that the existing 
services are inadequate in affording broadcast coverage to 
certain types of programming such as local high school sports, 
young people’s programs, public service programs, inde¬ 
pendent news programs, folk music programs, serious music 

15 The importance of nighttime service is well recognized |by the 
Commission. See: Valley Broadcasting Ass'n, Inc., 3 Pike & Fischer 
R.R. 464. 

16 See Tri-State Broadcasting Company v. Federal Communica¬ 
tions Commission, 68 App. D.C. 292, 96 F. (2d) 564. 
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programs, and patriotic entertainment programs, particularly 
during evening hours. These determinations are in direct re¬ 
futation of Appellant's assertion that the Commission's find¬ 
ings as to "need” consist of only "three inferences,” relating 
to network commitments, newspaper ownership of the lead¬ 
ing Dallas stations, and inequitability of assignment of 
facilities to Dallas in comparison to other cities (Br. 12). 

Furthermore, Appellant's arguments against those findings 
which it does choose to mention are without merit. Presum¬ 
ably, by labelling the Commission's determination regarding 
newspaper ownership of the principal stations in Dallas an 
"inference,” Appellant intends to take exception to the con¬ 
sideration of any such factor as a basis for concluding that 
there is need for an independent source of broadcast news 
in Dallas. 17 If so, no reasons are advanced in support of such 
exception, nor is it suggested that it is an abuse of the Com¬ 
mission's discretion for it to consider that factor as an ele¬ 
ment in the determination of need. Certainly the Commis¬ 
sion has given expression to a policy of "diversification of 
control of the media of mass communication,” and numerous 
of its decisions lend weight to that factor as a consideration 
in the public interest. Voice of Augusta, 3 Pike & Fischer 
R.R. 434; Southern Tier Radio Service, Inc., 3 Pike & 
Fischer R.R. 211; Royal Mdller, 3 Pike & Fischer R.R. 168; 
Meadville Tribune Broadcasting Co., 3 Pike & Fischer 
R.R. 544; Roderick T. Peacock, Sr., 3 Pike & Fischer R.R. 
564; City of Sebring, Florida, 3 Pike & Fischer R.R. 710; 
Green Bay Broadcasting Company, 3 Pike & Fischer R.R. 
478; Central Broadcasting Company, 3 Pike & Fischer 
R.R. 1151; Sandusky Broadcasting Company, 3 Pike & 
Fischer R.R. 1265. In the absence of any evidence to the con¬ 
trary, it is respectfully submitted that it is within the Com- 


17 Like a good many other of its arguments, Appellant’s concern 
in this respect may not be altogether an objective matter of princi¬ 
ple, since KSEO is also wholly-owned by a newspaper. 
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mission’s sound discretion to give weight to that factor in 
this case. 

Appellant also objects to a second finding as to need, 
wherein the Commission determined that all of the existing 
full-time stations in Dallas are network affiliates and by reason 
of their network commitments, particularly during evening 
hours, have insufficient time for the presentation of certain 
desirable local service features proposed by the Dallas appli¬ 
cant (Br. 12). As grounds for its exception, Appellant in¬ 
corporates by reference the dissenting opinion of Commis¬ 
sioner Sterling, wherein he says that this determination: 

" * * * completely overlooks the fact that the Com¬ 
mission’s Chain Broadcasting Regulations, and particu¬ 
larly Section 3.104 and 3.105 were specifically designed 
to insure that stations affiliated with networks would 
render a local service to the community in addition 1 to 
network programs.” (App. 243-244, Supp. 48, 49). 

With the greatest respect for Commissioner Sterling’^ mo¬ 
tive, which presumably is to lend weight to the general ob¬ 
jective of the Chain Regulations, the fact remains, as found 
by the Commission, that because of their network broad¬ 
casts the existing Dallas stations have not carried certain 
desirable local features during evening hours, whereas the 
Dallas applicant proposes to carry them. If this is conceded 
to be a fact, 18 it would appear to be immaterial what the 
design or intent of the Chain Regulations might be as a 
matter of theory. Whatever might be said to be the design 
of the Chain Regulations, the question is academic in the 
face of the evidence at hand. In any event, however, the 
dissenting opinions on this point does not appear to be a 
correct statement of the law. 

18 Neither Appellant nor Commissioner Sterling seem to ques¬ 
tion that it is. Not one question was put by Appellant on cross- 
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It is apparent on the face of the Chain Regulations that 
they were not designed, as stated in the dissenting opinion, 
to insure that network-affiliated stations would render local 
service. The Chain Regulations are not phrased as an en- 
joiner of affirmative action on the part of the stations. On 
the contrary, they are framed in terms of restraint, manifest¬ 
ing an intention to prevent networks from impeding the 
opportunity of affiliates to render local service. Furthermore, 
the Commission has so regarded the regulations. Thus, the 
mere existence of the Chain Regulations did not even figure 
as a basis for the Commission’s denial of an applicant who 
proposed principally network programs, even though the 
network operations would have been subject to these very 
provisions. Allen T. Simmons, 3 Pike & Fischer R.R. 1029, 
1041, aff’d. in Simmons v. Federal Communications Com¬ 
mission, 169 F. (2d) 670; cert, denied, 335 U.S. 846, 69 S. 
Ct. 67, 93 L. Ed. 396. In fact, the Commission in the cited 
case specifically states the design of the Chain Regulations to 
be: 


<f * * * to make it impossible for a network to restrict 
the opportunity of one of its affiliates to substitute pro¬ 
grams of local interest and derivation whenever the 
station determined that such programs would best serve 
the interests of its particular audience.” (3 Pike & 
Fischer R.R. 1041, italics supplied.) 

This is quite different from what is said in the dissenting 
opinion. 


examination as to the testimony on this point, nor was any re¬ 
buttal offered. In fact. Appellant did not even except to this finding 
by the Commission in its Proposed Decision. Only after the publi¬ 
cation of Commissioner Sterling’s dissenting opinion in the De¬ 
cision, February 2, 1950, did Appellant think of this objection. 
Commissioner Sterling does not question the evidence. At most, his 
opinion might be taken to imply that he does not believe the testi¬ 
mony on this point. 
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A final argument is offered by Appellant in support if the 
claim that no competent evidence of "need” was offered by 
the Dallas applicant. Appellant says, 

"Indeed, the proposed Texas Star programs were 
themselves conceded not to be new in the sense that 
similar programs had never been broadcast before.” 
(Br. 12). 

Intervenor’s comment on this proposition will be bri;f. In 
the first place, this is not an accurate summation of the 
testimony actually given. The testimony as given, on cross- 
examination by counsel for a third applicant not a party to 
this appeal, was that the Dallas applicant made no clai m of 
having "invented” any "new” or "unique” types of pro¬ 
grams, in the sense that they were theretofore unknmvn to 
the American radio field (App. 96-97). On the other band, 
it is clear that the Dallas applicant did propose programs 
which were of contrasting type to those broadcast by exist¬ 
ing Dallas stations, and the Commission so found (App. 92- 
100, 125, 209, 238, 259). There is no rule of law or require¬ 
ment of policy establishing the proposal of "new” or 
"unique” types of programs, in the sense used by Appellant, 
as a basic ingredient of public interest or necessity. The con¬ 
cept here invoked by Appellant is a fetish inherited from its 
fallen comrade in arms, KTRH, which urged it throughout 
the proceedings below without once demonstrating any 
relevance whatever of such a showing. 

It is thus apparent that 3.24(b) of the Commission’s 
Rules actually has no application to a case such as the one at 
bar, but that in any event, the Commission’s determination 
as to the broad issue of public necessity meets the require¬ 
ments of the Act and is fully supported by the evidence. 
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C. The Commission’s Action is Not in Violation of 
Due Process—Appellant Had Notice and Oppor¬ 
tunity to be Heard as to The Full Scope of De¬ 
cision. 

The substance of Appellant’s claim as to deprivation of 
due process is that, despite its extensive participation in 
every phase of the proceedings below, it has never actually 
had notice or the opportunity to be heard as to the deter¬ 
mination that the public interest requires the grant of the 
Dallas application even though the interference to KSEO 
be as great as claimed. This contention of Appellant can 
hardly be viewed with charity in the light of the facts. 


1 . 

Appellant participated fully in the hearing on this cause: 
it was served with all orders and notices of the Commission, 
and all petitions, motions, briefs and other pleadings of the 
several parties; it introduced testimony and documentary 
evidence in the hearing; it cross-examined the witnesses of 
the other parties; it filed exceptions and supporting briefs 
opposing the proposed decision; it filed a request for oral 
argument, which was granted; it participated in oral argu¬ 
ment before the Commission en banc on all the issues it 
raises here, as well as others; it filed replies and oppositions 
to the motions and petitions of the Dallas applicant; and, 
after decision, it filed a petition for rehearing. In brief, Ap¬ 
pellant not only participated in the hearing and offered evi¬ 
dence, but exercised "the other rights of a party.” Federal 
Communications Commission v. National Broadcast¬ 
ing Company (KOA), 319 U.S. 239, 63 S. Ct. 1035, 87 
L. Ed. 1374. Quoting the Commission: 

"KSEO was a party to the proceeding, and has been 
given ample opportunity to present its position to the 
Commission, and the Commission has carefully consid- 
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ered its contentions in arriving at its decision Herein. 
Its complaint on this point must therefore be rejected. 
(See the KOA case, 319 U.S. 239; Bee Broadcasting Co., 
5 R.R. 172e, 176).” (App. 260.) 


It is difficult to see how Appellant, in good conscience, 
can assert lack of notice and opportunity to be heard in this 
proceeding. To argue that under the issues Appellant was 
not, and could not have been informed of the end purpose 
of the proceeding below is to be highly unrealistic or to 
confess the utmost remissness. The issues under which this 
cause was set down for consolidated hearing were broad 
enough to comprehend any showing KSEO might have de¬ 
sired to make concerning the effect on the public interest of 
any diminution of its service area, explicitly designating, 
inter alia , the questions of determination of the areas and 
population expected to gain or lose primary service from 
the proposed service, the nature and extent of interference 
therefrom, and the availability and character of other broad¬ 
cast service to those areas and populations (App. 25, 2d, 32). 
When its petition for intervention was granted, and Appel¬ 
lant was admitted to the status of a party, it had the right 
to present whatever evidence it desired of the kind i : now 
alleges it could have produced. That it voluntarily chose not 
to do so, should not entitle Appellant now to cry injury. If 
it was Appellant’s belief that the issues were not sufficiently 
comprehensive, it was entitled to move an enlargement of 
the issues. Rules, Sec. 1.389. In good faith it should have 
done so. 1 * 

Appellant calls attention to its declaration at the outset of 
the hearing that it intended to limit its presentation to en¬ 
gineering evidence in support of its claim of the degree of 
interference, as if that fact in some way expiates its failure 


i» Appellant would appoint the Commission and Intervenor its 
involuntary counsel. Appellant complains that neither the Commis¬ 
sion nor the Dallas applicant “took advantage of the opportunity” 
to request specification of additional issues. (Br. 31.) 
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to have made the showing it now contends it could have 
made (Br. 31, App. 34). That choice, however, was Appel¬ 
lant’s own; it was not made at the behest of the Commis¬ 
sion, or for any other than self-serving considerations. The 
Commission will not make out a case for an applicant or 
intervenor. Even if the presumption be indulged that Ap¬ 
pellant was actually oblivious to the import of the proceeding 
it was entering, it can hardly be argued that this ingenuous 
position, if such it was, went unchallenged. On two sep¬ 
arate occasions, the Dallas applicant questioned on the record 
KSEO’s failure to produce witnesses or evidence with respect 
to the issue on which Appellant now complains it was denied 
hearing (App. 117, R. 709). KSEO made no effort, how¬ 
ever, to supplement its showing, or even to determine if it 
should do so. 

Paradoxically, Appellant points to the Examiner’s refusal 
to admit testimony sought to be introduced by the Dallas 
applicant , as evidence of denial of due process to KSEO (Br. 
31). Appellant refers to the refusal of evidence and the 
offers of proof by the Dallas applicant that KSEO had not 
proposed to serve, nor in fact had attempted to serve, the 
alleged area of interference (App. 115-117, 119-120). It 
is true that the Dallas applicant considered this evidence to 
be material and relevant under the issues, and Intervenor 
concurs with Appellant’s view that it was error for the Ex¬ 
aminer to refuse its admission. But this establishes no injury 
t o Appellant. On the contrary, had the evidence been allowed, 
it would have demonstrated further that the public interest 
of the alleged area of interference had not been a factor in 
KSEO’s operation, either actual or proposed. In any event, 
this action of the Examiner did not come until after Appel - 
lant’s case was already in (R. 786, App. 116). Certainly 
Appellant took no exception thereto, nor did it even inter¬ 
pose for the record that its decliner of the opportunity to 
present evidence on that issue rested upon any contention 
that the issues were restricted. This unnatural silence Appel- 
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lant would now imply to mean that it had from the begin¬ 
ning anticipated such a ruling from the Examiner if t had 
attempted to introduce evidence of its own on the point. 
But the Appellant should not be allowed to profit by its 
own laches on the specious premise that its efforts to have 
produced testimony would, in all events, have been unavail¬ 
ing. 

Apart from its omission to have made the slightest move 
to make its position known at the hearing, Appellant did 
not even take exception to this ground of the Commission’s 
Proposed Decision (App. 172-175), nor did it, as it could 
have, and in fact as the Commission very strongly insinuated 
under the circumstances it should have, file a petition to re¬ 
open the record on this or any other ground (App. 187). 
Appellant contents itself with saying that it was "not! until 
the release by the Commission of its Proposed Decision (App. 
165-169) that KSEO had any notice that a grant to Texas 
Star was proposed notwithstanding objectionable interfer¬ 
ence to KSEO * * * ” and that KSEO " thereupon duly en¬ 
deavored to protect its position by the filing of exceptions, 
including a request for further hearing (App. 172-^75)” 
(Br. 31, italics supplied). Just one fact is omitted from this 
remarkable statement: viz., not one of the exceptions upon 
which Appellant requested rehearing related to the conten¬ 
tion that Appellant had no notice or opportunity to be 
heard on the issue of the public interest supporting a grant 
of the Dallas application regardless of the interference to 
KSEO . 20 If not in bad faith, Appellant’s argument ob this 


20 Even where an application has erroneously represente 
no objectionable interference would result to existing stati< 
the absence of attempted intervention or rehearing, an e: 
station which has had constructive notice of hearing on thij 
through publication in the Federal Register has been held t 
Court to have finally accepted the risk of interference actua 
curing, subject only to the statutory right to petition for reh 
of the license granted, upon its subsequent application i 
newal. Radio Station WOW v. Federal Communications C< 
sion, —App. D.C.-, 184 F. (2d) 257,260. 
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point is at least frivolous. 


30 


2 . 

Ostensibly as a further argument in support of its claim 
of deprivation of due process, Appellant adverts to the 
Commission’s refusal to consider the data embodied in 
KSEO’s "engineering report”, labelled "Exhibit A” to its 
brief in support of exceptions to proposed decision (Br. 31- 
32). This report was nothing more or less than new evidence, 
consisting of field measurements taken by KSEO after the 
close of the hearing, and sought to be introduced into the 
record under the guise of "corroborating” KSEO’s exceptions. 
Apart from the fact that the substance of this report per¬ 
tained altogether to engineering data tending to prove 
KSEO’s claim as to the extent of interference only, and was 
therefore utterly irrelevant to the issue of denial of due pro¬ 
cess here being urged by Appellant, 21 it is respectfully sub¬ 
mitted that the Commission was, in any event, correct in 
its refusal to permit the introduction of the report into the 
record or the re-opening of the record for that purpose. 

Even if the irregularity of the attempt to introduce new 
matter into the record over a year after the close of the 
hearing be not regarded as grounds for striking the entire 
pleading, the "engineering report” clearly should have been 
stricken under the general rule requiring exercise of the 
power of excision to prevent infringement of the rights of 
other parties. Buckeye Powder Company v. E. I. DuPont 
de Nemours Powder Company, 196 Fed. 514. Under the 
Commission’s Rules, even an amendment setting forth sub¬ 
stantive new matter may not be entertained after proposed 
decision. Rules, Sec. 1.365(a). In fact, "good cause” must 


21 Since it was no more inclusive than the evidence already in¬ 
troduced by Appellant on that point, all of which the Commission 
conceded for argumentative purposes. 
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be shown to amend after designation for hearing. This is in 
accordance with the general rules of pleading and practice 
refusing to allow amendment to introduce new matter 
after an action is begun, where diligence would have dis¬ 
closed to a party at the outset the facts sought to be set up. 
Woods v. Campbell, 87 Miss. 782, 40 S. 874; Newman v. 
Scofield, 102 Ga. 810, 30 S.E. 427. 

The Commission’s rule, moreover, is not only in deference 
to the rights of other parties, but in the interest of orderly 
administration and a proper dispatch of the Commission’s 
business. WMRO, Inc., (WMRO), 4 Pike & Fischer R.R. 
37. Similarly, where a petition to reopen the record is based 
upon a claim of newly discovered evidence, the Commis¬ 
sion’s Rules require the petitioner to show that he coulq not, 
with due diligence, have known or discovered such facts at 
the time of the hearing. Rules, Sec. 1.390 (e). 

No such showing was made by KSEO in the proceeding 
below with reference to the data contained in its "en¬ 
gineering report.” In fact, not even the bare allegation of 
that condition was made—and for good reason, for it is 
obvious that the field measurements sought to be thus 
brought into the record over a year after the close of the 
hearing might have been made by KSEO at any time prior 
to the hearing and introduced in proper order. 

The facts are that Appellant sat back and followed a 
policy of watching and waiting, and now only after the 
decision has gone against it, complains of lack of notice and 
opportunity to be heard as to all the issues. As this (xrnrt 
stated in Colorado Radio Corporation v. Federal Com¬ 
munications Commission, — App. D.C. —, 188 F. (2d) 
24: 

"Now that the decision has gone against it, the ap¬ 
pellant wants a chance to persuade the Commission 
with a supplemental record. We cannot allow the ap¬ 
pellant to sit back and hope that a decision will be in 
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its favor, and then, when it isn’t, to parry with an offer 
of more evidence. No judging process in any branch 
of government could operate efficiently or accurately 
if such a procedure were allowed.” 

D. The Commission’s Decision Does Not Effect a 
Modification of KSEO’s License in Violation of 
312(b) of the Communications Act. 

It is clear from the preceding discussion that the Com¬ 
mission did not fail to give notice or opportunity to be 
heard to Appellant as to the determination that public in¬ 
terest requires the grant of the Dallas Application despite 
the interference to KSEO. Much less can it be said that the 
Commission’s action violated the requirements of 312(b) 
of the Communications Act. 

Assuming that the grant of the Dallas application does 
constitute an indirect modification of KSEO’s license within 
the holding of the KOA case, 22 it is clear that the Appellant 
had adequate notification thereof, and a reasonable oppor¬ 
tunity to show cause why the said order of modification 
should not issue. 

Appellant complains that its earliest notice of proposed 
modification of its license was had in the Commission’s pro¬ 
posed decision, and that every effort of KSEO thereafter to 
show cause "was blocked by the Commission’s response that 
the record was closed.” (Br. 34.) Granting, arguendo , that 
the proposed decision was actually Appellant’s first notice 
of the proposed modification, if modification it was. Ap¬ 
pellant suggests no reason why this fact would render the 
notice insufficient under the statute. On the contrary, this 
appears to be precisely the sort of notice which 312(b) 
contemplates, since that section provides that the order of 


22 Federal Communications Commission v. National Broadcasting 
Company (KOA), 319 U.S. 239, 63 S. Ct. 1035, 87 L. Ed. 1374. 
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modification will not become final "until” the holder of the 
outstanding permit shall have been notified of the proposed 
action and the grounds or reasons therefor, and been given 
reasonable opportunity to "show cause” why the order 
should not issue (Supp. 41). Even if the proposed decision 
was Appellant’s first notice of proposed modification, there¬ 
fore, this is not in violation of 312(b), which merely pro¬ 
vides that the order of modification will not become final 
until notice and opportunity to show cause have been 

• 2 ft 

given. 

It is represented by Intervenor, as set forth in the pre¬ 
ceding discussion, that Appellant had actual notice of the 
proposed action in the orders setting this cause down for 
hearing, and that Appellant’s participation in the hearing 
thereafter, including the offering of evidence and the Exer¬ 
cise of all the other rights of a party, embraced the oppor¬ 
tunity to show cause of 312(b) under the Supreme Court’s 
decision in the KOA case. 

However, even under the view that Appellant had no ade¬ 
quate notice of proposed modification until the releas|e of 
the proposed decision, there still remained ample opportunity 
to Appellant to show cause why such order of modification 
should not issue. Prior to oral argument, Appellant was free 
to have petitioned for reconsideration or reopening or the 
record. 24 This it voluntarily did not do (App. 187). Appel¬ 
lant was free to show cause in its exceptions and supporting 
brief under the proposed decision, and to one exten^ or 
another, did so. It had the opportunity, of which it pre¬ 
sumably availed itself to the fullest, to show cause in its oral 

23 In fact, the proposed decision eminently satisfies this require¬ 
ment in its pointed statement of grounds and reasons for the pro¬ 
posed action. 

24 In fact, the Commission intimated that Appellant might even 
have gone into the matters sought to be worked into the record 
in its “engineering report” filed with its exceptions, if it had simply 
filed a petition to reopen the record for this purpose (App. 1S7). 
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argument on its exceptions, which it made before the Com¬ 
mission en banc. L. B. Wilson v. Federal Communica¬ 
tions Commission, —App. D.C.—, 170 F. (2d) 793; 
Federal Communications Commission v. WJR, The 
Goodwill Station, Inc., 337 U.S. 265, 69 S. Ct. 1097, 93 
L. Ed. 1353. And at all times Appellant was free to show 
cause in a petition to reopen the record, or for reconsidera¬ 
tion or rehearing. American Broadcasting Company, 
Inc., v. Federal Communications Commission, —App. 
D.C.—, 179 F. (2d) 437. That it did not take advantage of 
such opportunities, is certainly no reason to say that it had 
none. 

The fact is that the Commission at no time has denied 
Appellant the right to show cause why the proposed modi¬ 
fication should not issue. Its denial of admission of the "en¬ 
gineering report”, Exhibit A, accompanying Appellant’s 
exceptions to proposed decision, was not a denial of oppor¬ 
tunity to show cause why the proposed grant should not 
issue. In the first place, that document did not even purport 
to "show cause”. By its own terms, it was offered only as 
additional supporting evidence, or "corroboration,” of the 
engineering evidence already submitted by Appellant and 
conceded by the Commission for purposes of its decision as 
to the public interest requiring the grant of the Dallas ap¬ 
plication despite the interference to KSEO. In any event, 
for the reasons heretofore given, the Commission’s ex¬ 
clusion of that document was proper under its own rules 
and the general rules of pleading and practice. Certainly 
its single action in this respect cannot be justly described as 
a "blocking” of "every effort of KSEO” to show cause (Br. 
34). No other "effort” is even referred to by Appellant. 25 


25 Furthermore, as pointed out, footnote 24, supra, even this 
cumulative and otherwise incompetent evidence might have been 
admitted if KSEO had only forsworn laxity and filed a petition to 
reopen the record (App. 187). 
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E. The Commission’s Decision Was Not Render 
Violation of 5(c) of The Administrative 
cedure Act. 


eld in 
pro- 


In its order assigning a hearing examiner, the Commission 
gave notice that Sec. 1.857 of its Rules would not be appli¬ 
cable to the proceedings (App. 27, 33-34; Supp. 46). 
Since the Commission rule referred to was presumably orig¬ 
inally adopted by the Commission to implement the appli¬ 
cation of Section 5 (c) of the Administrative Procedure] Act 
in proceedings before the Commission, Appellant contends 
that, ipso facto , the Commission’s notice that its rule would 
not be applied to these proceedings was equivalent to failure 
in fact to observe 5 (c) of the Act. Intervenor does not 
believe that this is a valid presumption of law. 

Aside from the question whether the Commission could 
have complied or did in fact comply with 5(c), it is re¬ 
spectfully submitted that the instant proceeding, in any 
event, is not one coming under the provisions of 5 (c) of 
the Act. The exempting clause of that section provides, 
inter alia (Supp. 42), "This subsection shall not apply in 
determining applications for initial licenses * * * In the 
instant case, the applications were for initial licenses within 


the meaning of that clause. 26 The Dallas application was for 
a new construction permit, and the Houston application 
of KTRH was for modification of its original license. Both 
types of application are regarded as being for initial licenses, 
and therefore exempt from 5(c) of the Administrative Pro¬ 
cedure Act. Attorney General’s Manual on the Ad- 

28 Appellant claims that the Commission in overruling the ex¬ 
ception on this point did not state that the proceeding was within 
one of the excepted classes under the act; e.g., relating to applica¬ 
tions for initial licenses. This contention is erroneous. The Com¬ 
mission may have stated the point poorly; but state it, it did, in 
its ruling on Exception I. (App. 244). To consider its language any 
other way renders the statement meaningless. 
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ministrative Procedure Act, 1947, pages 51-52 (Anx. i, 
infra). 

Appellant argues, however, that even if the Dallas appli¬ 
cation per se is for an initial license within the exempting 
clause of 5 (c), it is also one seeking modification of an ex¬ 
isting license, in the sense that it involves an effectual modi¬ 
fication of KSEO under the doctrine of the KOA case. 27 

It is the apparent purpose of this argument to contend 
that, because the Dallas application allegedly involves in¬ 
direct modification of KSEO within the KOA doctrine, the 
proceeding is no longer one for initial license under the ex¬ 
empting clause of the Act. But despite three pages of argu¬ 
ment on this point, Appellant nowhere states how or why 
the Dallas application is not one for initial license because 
of this fact. That Appellant does not advance the argument 
with much vigor is understandable, since it is a flimsy one 
at best. 

While stating no ground whatever for the proposition, 
it is apparent that Appellant’s argument must have been 
based on the language of sub-section (b)(6) of 1.857 of 
the Rules. That sub-section provided that the rule would be 
applicable to proceedings "initiated by any person other 
than the licensee or permittee, to modify a license or permit 
with respect to frequencies , authorized power , or times of 
operation ” (Supp. 46, italics supplied). 

But this suggests no reason why the Dallas application is 
not one for initial license, and therefore exempt from appli¬ 
cation of 5(c) of the Act. Even if it be conceded that the 
Dallas application does result in indirect modification of 
KSEO under the KOA doctrine, it is certainly no reasonable 
extension of the holding of that case to infer that the modi¬ 
fication is of "frequencies, authorized power or times of op¬ 
eration.” In fact, the question is identical to that raised in 


27 P. C. C. v. National Broadcasting Company, Tnc. (KOA), 319 
U.S. 239, 63 S. Ct. 1035, 87 L. Ed. 1374. 


the cited case with reference to the provisions of 303(f) 
and 312(b) of the Communications Act. 28 Although the 
KOA Case on appeal to this court, was decided upori the 
basis of both sections 303 (f) and 312(b), 20 it is noteworthy 
that in affirming the case, the Supreme Court decided the 
question without passing upon the application of 303(f). 

In view of that holding, there would seem to be little 
doubt that any action of the Commission changing the 
frequency, power, or time of operation of a station, which 
entitles the station to a hearing under the provisions of 
303 (f), would likewise entitle such station under 312(b) 
to notice and opportunity to show cause why its license 
should not be, in effect, modified. It is by no means clear 
from the KOA case, however, that the reverse is true: viz., 
that any action of the Commission in effect modifying an 
existing station’s license, but amounting to less than a change 
of frequency, power, or time of operation, which w|ould 
entitle such station to notice and opportunity to "show 
cause” under 312(b), would also entitle such station to 
hearing under 303 (f). That question was apparently left 
open by the Supreme Court in the KOA case. This court, 
however, drew a substantial distinction between the two 
provisions, the essence of which would bear out the implied 
construction to the contrary, above (132 F. (2d) 550-563). 

Applying that reasoning to the argument of Appelant: 


even if it be said that the Dallas application effects an indirect 
modification of KSEO’s license within the KOA docjtrine 
(which was posited on 312(b) of the Act), this does not 
mean that there has been actual modification of ff frequencies , 


power or times of operation” as that language is used in Sec. 


28 National Broadcasting Company, Inc. (KOA) v. Federal Com¬ 
munications Commission, 76 App. D.C. 238, 132 F. (2d) 545. afFd 
319 U.S. 239. 

29 Federal Communications Commission v. National Broadcasting 
Company, Inc. (KOA), 319 U.S. 239, 63 S. Ct. 1035, 87 L. Ed. 1374. 
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1.857 (b) (6) of the Commission's Rules (or, under the 
KOA parallel, 303 (f) of the Act). The Commission's an¬ 
nounced exclusion of the proceedings from the application 
of its own rule 1.857 is therefore not in violation of sub¬ 
section (b) (6) of that rule. 

Even if it were, however, it does not follow that this 
action would also be in violation of 5(c) of the Administra¬ 
tive Procedure Act. It is probably true that the Commis¬ 
sion's Rule 1.857 was designed to implement its application 
of 5(c) of the Act. That rule, however, was considerably 
broader in scope and detail than 5 (c) of the Act (Cf. Supp. 
43 and Supp. 46). The Commission's non-observance of a 
given subsection of its own rule, therefore, would not 
necessarily violate the statutory mandate. 30 Thus, on this 
specific point, it is important to note that Section 5 (c) of 
the Act contains no provision corresponding to sub-section 
(b) (6) of the Commission's Rule 1.857, relative to con¬ 
tinued application to a proceeding initiated by a person 
other than the licensee to modify a license as to frequency, 
power, or time of operation. There is nothing at all in the 
Act on this point. 

That it was not in the contemplation of Congress when it 
inserted the exempting clause in 5(c), however, that the 
exemption would be rendered inoperative by such a pro¬ 
ceeding, is evidenced from the legislative history of the Act, 
particularly the emphasis in the following analysis: 

30 Appellant argues that the “legislative history of the Act dis¬ 
closes that the principle of separation of functions ought to be 
applied even in applications for initial licenses where it appears that 
sharply controverted factual issues are involved. Senate Docu¬ 
ment 248, 79th Congress, 2d Session, p. 262 (Supp. 43)” (Br. 38). 
This is not accurate. The misleading character of Appellant’s cita¬ 
tion as being in support of that proposition will be seen by reference 
to that document. It is actually said there that there are some in¬ 
stances where the exemption “should” not be applied, where there 
are accusatory and controversial factors involved (Supp. 44). This 
is not at all what Appellant argues. 
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"In this way, the basic dichotomy of the Act 
tween rule-making and adjudication is preserved, 
cause section 5 (c) will remain applicable to licen 
proceedings involving the renewal, revocation, sus] 
sion, annulment, withdrawal, or the agency-initi 
modification or amendment of licenses—i.e., all t 
phases of licensing in which the accusatory or dis 
Unary factors are, or are likely to be, present/’ 
Attorney Gpnerai/s Manual on the Adminis’ 
tive Procedure Act (1947), p. 51. 
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Attention is respectfully invited to the emphasisj on 
"agency initiated” in the foregoing analysis. The italic^ are 
contained in the quotation, and were not suppUed by In- 
tervenor. Clearly, in stating with emphasis that it is "agency 
initiated” modification of a license to which 5 (c) will "re¬ 
main” applicable, the inference is plain and reasonable that 
any other modification is exempt from the provisions of 
the section as an application for initial license. This is in (con¬ 
formity with the further legislative history of the Act, as 
discussed in the Attorney General's Manual, pp. 51-52 
(Anx. i-ii). 

It is thus clear that even if the Commission’s action be 
viewed as modification of the frequency, power or time of op¬ 
eration of KSEO, a fact which is by no means concededj this 
does not render the action " agency-initiated” modification, 
under the Act, or in any other way serve to remove the 
proceeding from its exempt status under the Act as an ap¬ 
plication for original license. Whatever the Commission’s 
declarations, therefore, as to the applicability of its rule 
1.857, the instant proceeding is not one coming under the 
provisions of Section 5 (c) of the Administrative Act. 3 f 


Thus, Appellant’s contention that it could not waive its ob¬ 
jections to the Commission’s procedure under its own rul?s is 
groundless. It is true that the Commission’s violation of a statutory 
mandate could not be waived. But the Commission did not violate 
the Act. In fact, its action is in conformity with the meaning of 
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F. The Fact That the Alleged Area of Interference 
to KSEO is Wholly Outside the State of Okla¬ 
homa, Within the State of Texas, and Generally 
Within the Dallas Trade Area, is a Proper Factor 
to be Considered by the Commission in Determin¬ 
ing the Requirements of the Public Interest, and 
its Consideration to the Extent and Purposes 
Here Involved Was Not Violative of the Con¬ 
stitution or the Communications Act. 

Appellant’s argument on this point is a gross distortion 
of the Commission’s actual decision. For example. Appellant 
complains, 

"Surely the Commission cannot be warranted in con¬ 
cluding that because all of the population which would 
be lost to KSEO dwell on the Texas side of the Okla- 
homa-Texas border, it is in the public interest that 
this loss should be sustained.” (Br. 19.) 

And again, 

"And any concept of public interest that would be 
based on State borders as barriers beyond which normal 
protection will not be given is arbitrary and capricious, 
unfounded in law and most dangerous in its potentiali¬ 
ties.” (Br. 19.) 

The Commission, of course, stated no such conclusion or 
concept. The determination that the public interest re¬ 
quired the grant of the Dallas application, was not made 
"because” the population lost to KSEO dwell in Texas, but 


the exempting clause from the legislative history of the Act. The 
Commission's action extending solely to its own rule, the Appellant 
can and did waive its right to object thereto by reason of the very 
terms of that rule (Supp. 46). It is obvious that Appellant did not 
decide that the announced exemption of the proceedings was to 
its “detriment and injury” until after the Commission’s decision 
went against its interest. Appellant’s attack on the Commission’s 
action is therefore nothing more than a collateral attack on its rule. 
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rather despite such interference, and particularly since 


that 


population dwells in Texas. 32 Likewise, the Commission’s 
decision announces no concept of public interest based upou 
state borders, nor is that a reasonable inference from any¬ 
thing in the opinion. On the contrary, the pertinence of 
that consideration was obviously in connection with its de¬ 
terminations that RSEO’S ability to serve the local Durant 
area would be unimparied and that there would be no loss 
of service to the population involved (App. 239, 257). 

The Commission in many cases has given weight to the 
factor of out of state service and interference in determining 
whether the public interest is served by a given proposal. 
In the case of Hampden-Hampshire Corpora*-ion 
(WHYN), 4 Pike & Fischer R.R. 504, 517-A, 522, inter¬ 
ference would have resulted to a part of the service area of 
WGAN, Portland, Maine, in the states of New Hampshire 
and Massachusetts. The Commission made the grant o;: the 
proposed stations, however, holding: 

"The operation of either proposal would resu t in 
interference to existing stations. The interference Which 
these proposals would cause to WGAN, Port and, 
Maine, is in excess of that which we would ordinarily 
condone. However, the interference area to WGAN is 
wholly outside the State of Maine in New Hampshire 
and Massachusetts , in an area along the Atlantic Coast 
* * * Moreover, the areas in which WGAN would re¬ 
ceive interference are each wholly served by one station 
and numerous other stations serve portions thereof. 
From a review of the foregoing findings and the fact 
that the WGAN interference area is wholly outside the 
State of Maine , we conclude that the interference which 
would result with existing stations from the operations 
proposed by the above-entitled applicants should not 
preclude a grant of either.” (Italics supplied.) 


32 See footnote 13, supra. 
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Similarly, interference to a proposed station, affecting 
42.5% of the population in the interference-free contour 
was no bar to a grant where the interference occurred in 
another state which the station was not designed to serve , 
and the area was served by fifteen or more stations. Suffolk 
Broadcasting Corp., 6 Pike & Fischer R.R. 457. Accord. 
Tri-City Broadcasting Company, 3 Pike & Fischer R.R. 
1123. 

This court, moreover, has itself recognized as to a given 
area that service from an out of state station cannot be 
viewed as equivalent in service of the public interest of a 
local station. Courier Post Publishing Company v. Fed¬ 
eral Communications Commission, 70 App. D.C. 80, 
104 F. (2d) 213, 217. 

Appellant’s argument as to the Commission’s determina¬ 
tion respecting identity of the area of interference with 
Dallas is equally inept. It says, "As to the premise from trade 
area, the Commission admits that not only the interference 
area but Durant, Oklahoma, also, lies within the Dallas trade 
area (App. 239).” This point has been zealously put forth 
at each stage of this proceeding since announcement of the 
Proposed Decision. Appellant has yet, however, to suggest 
its relevance. Granted that Durant as well as the interference 
area lies within the Dallas trade area: the interference area 
does not lie in the trade area of Durant.* 3 This is the point 
of the Commission’s determination which seems to have es¬ 
caped Appellant entirely. Being more closely identifiable 
with Dallas, Texas than Durant, Oklahoma, the interest of 
the public in the area, in addition to the other considera¬ 
tions of the public interest, may reasonably be presumed 
to be served at least equally well by the signal of the pro¬ 
posed Dallas station. 

This fallacy in Appellant’s argument stems from the same 
erroneous concept previously pointed out, footnote 7, supra, 


33 See footnote 5, supra, and App. 190. 
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whereby Appellant has stressed the convenience of KSEO 
rather than the interest, convenience and necessity of the 
populations involved. 34 Appellant is likewise in error when 
it says that, other than this fact regarding the location 
within the trade area of Dallas, there is no evidence in the 
record, nor any basic findings made, to justify the ultimate 
finding that the subject area has a greater community of in¬ 
terest with Dallas than Durant, Oklahoma. This argument 
is inaccurate. The evidence also showed, and the Commission 
found, that the area in question is geographically remote 
from Durant, Oklahoma, being from 42 to 94 miles distant 
(App. 22). On the other hand, the city of Dallas is actually 
within the subject area, according to Appellant’s own evi¬ 
dence, and a substantial part of the area is within Dallas 
County (App. 22). The evidence also showed, of coilrse, 
that the entire area of interference is wholly within the State 
of Texas and outside the State of Oklahoma. Thus, geograph¬ 
ically and politically, as well as economically, there is a 
reasonable basis for the determination that the area in ques¬ 
tion is more closely identifiable with Dallas, Texas than 
Durant, Oklahoma. 

Appellant offers one last objection to this part of the 
Commission’s decision. Furthermore, says Appellant, "it ap¬ 
pears that Texas Star will not serve the entire Dallas trade 
area.” Again Appellant has missed the point. Whether the 

34 Appellant says, “KSEO, being itself within the Dallas trade 
area, presumably has at least as much interest in continuing to 
serve that area as has a newcomer.” (Br. 20.) On the contrary, this 
would appear to be a very poor presumption—unless the “new¬ 
comer” were also in Durant, Oklahoma. The area being within the 
Dallas trade area but not in the Durant, Oklahoma trade area, 
certainly advertisers (or others) interested in reaching the popula¬ 
tion in that area would utilize a Dallas station, in preference :o a 
station in Durant, Oklahoma. Local advertisers (and others) sit¬ 
uated in the area would doubtlessly utilize one of the many local 
stations situated in the area itself: neither the Dallas station nor 
KSEO. (App. 105-106, 117-119, R. 638.) 
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proposed Dallas station would, in fact, serve the entire 
Dallas major trading area is wholly irrelevant to this issue, 
so long as it will serve the entire area of alleged interference, 
which is entirely within the Dallas trade area. Appellant 
does not, of course, make this contention, because the Dallas 
station clearly will serve that area. 

Thus there is substantial evidence in the record and ample 
basic findings by the Commission to support its determina¬ 
tion regarding the requirements of public interest as to the 
alleged area of interference. It is respectfully submitted that 
the Commission’s consideration of those factors as an element 
of its determination is a valid exercise of the Commission’s 
discretion, and is neither arbitrary nor capricious, nor in 
violation of the Constitution or the Communications Act. 

G. The Commission’s Decision Does Not Violate its 
Rules or Precedents so as to Effect a "Change of 
Policy” Requiring Hearing Before a Commis¬ 
sioner Under 409(a) of the Communications Act. 

Appellant’s argument on this point is based on the premise 
that the Commission violated its own Rules and Standards 
to such extent as to constitute abdication of "policy” within 
the meaning of 409(a). Appellant argues further that, in 
any case, the Commission made such departure in this 
decision from previous precedents that a change of policy 
is implicit in that very fact (Br. 37-38). 

As to the first point above, Intervenor respectfully submits 
that the Commission, for the reasons given elsewhere in this 
brief, did not violate the Rules or the Standards, as alleged, 
and that any reasonable departures from the strict provisions 
of the Standards was pursuant to a valid determination, 
under the Comission’s authority under Sec. 1.701 of its 
Rules and Sec. 4(j) of the Communications Act, that the 
deviation was a proper and justifiable one under the superior 
considerations of public interest involved. 
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Intervenors deny Appellant’s second argument. In osten¬ 
sible emphasis of its further contention that the Commis¬ 
sion’s Decision in this case constituted a radical departure 
from precedent, Appellant challenges the Commission to 
point to "a single case in which it has permitted objection¬ 
able interference to a degree even nearly approaching that 
condoned here.” (Br. 36.) 

Intervenors are not prepared to state that the Commission 
has in fact previously found the public interest to require 
the identical degree of interference here encountered. But 
it is respectfully submitted, whether or not this be the case, 
that this does not render the Commission’s action in Ithis 
case a "change of policy” within the meaning of 409(a). 
It is clear that the Commission in any event is not bound by 
the rule of stare decisis in its decision in an individual case. 
Kentucky Broadcasting Corp. v. Federal Communica¬ 
tions Commission, 84 U.S. App. D.C. 383, 174 F. (^d) 
38; Courier-Post Publishing Co. v. Federal Communi¬ 
cations Commission, 70 App. D.C. 80, 104 F. (2d) 213; 
Broadcasting Service Organization, Inc. v. Federal 
Communications Commission, —App. D.C.—, 171 F. 
(2d) 1007, rev’d. on other grounds, 337 U.S. 901; State 
Airlines v. Civil Aeronautics Board, —App. D.C.—, 174 
Fed. (2d) 510, (rev. on other grounds) 338 U.S. 572,70 Sup. 
Ct. 379, 94 L. Ed. 353; National Labor Relations Board 
v. Mall, 7th Cir., 119 Fed. (2d) 700; No. Pacific Ry. 
Co. v. U. S., Dist. Ct. of Minn., 41 Fed. Supp. 446. Nor 
is the Commission bound to deal with all cases at all times 
as it has dealt with some that seem comparable. Fed¬ 
eral Communications Commission v. WOKO, iNfc., 
(WOKO), 329 U.S. 223, 67 S. Ct. 213, 91 L. Ed. 204. 

Clearly, therefore, the Commission’s decision in this re¬ 
spect is not arbitrary, and thus represents no "change of 
policy” within the meaning of 409(a) of the Act requiring 
hearing before a Commissioner. 
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H. Any Deviations in the Decision From Strict Re¬ 
quirements of the Standards Are a Reasonable 
and Justifiable Action in the Public Interest, and 
Do Not Render the Decision Arbitrary and Ca¬ 
pricious. 

Appellant contends that the Decision transgresses certain 
of the Commission's Standards: the directional antenna re¬ 
quirement (R.R. 81:4; Supp. JO), (Br. 21); the so-called 
"ten-percent rule” (R.R. 81:9; Supp. JO), (Br. 22-23); 
and the so-called "one-percent rule” (R.R. 81:140; Supp. 
J3), (Br. 24-2J). For these reasons, says Appellant, the 
Decision is arbitrary and capricious. 

Even if it be conceded that the Decision does deviate from 
the strict provisions of the Standards in the respects indicated 
by Appellant, 85 this does not establish the Commission's 
decision as arbitrary and capricious. The Commission has 
always emphasized that the Standards will not be regarded 
as insurmountable and unyielding obstacles to the granting 
of a new and beneficial service to the listening public. Even 
material deviations from fundamental principles of the 
Standards have been recognized as proper and justifiable 
where there is a reasonable basis in the demands of the 
public interest. Without straining at the point whether such 


85 As to the second instance cited, it is established by the expert 
engineering testimony in the record that the 9.3 mv/m contour of 
the proposed Dallas station would cover 359,439 persons, or 95.5% 
of the population of the Dallas metropolitan area (R. 700). 

It should be noted, moreover, that as to the “one percent rule” 
the Standards specifically state that the specifications there con¬ 
tained are only “offered as a general guide to be used in determin¬ 
ing the approximate site of broadcast transmitters.” (R.R. 81.40, 
emphasis supplied). Furthermore, the Decision specifically stated, 
“The Texas Star Broadcasting Company has indicated its willing¬ 
ness to accept responsibility for adjusting all reasonable complaints 
which may arise from blanket interference.” (App. 225); the grant 
was made subject to the “prompt and satisfactory adjustment of all 
reasonable complaints respecting blanketing interference.” (App. 
242). 
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deviations as may have been authorized in this case are 
“material”, or whether they are from “fundamental” prin¬ 
ciples, both of which seem doubtful propositions, it is clear 


that the Commission within the ambit of its sound admin¬ 
istrative discretion has determined that the public interest 
warrants that action. Sec. 4(j), Communications Act of 
1934; Sec. 1.701, Rules and Regulations. 

Within those limits the Commission is free to waive those 
strict requirements of the Standards, the rigid enforcement 
of which would otherwise result in a denial of increased 


service to the public interest. The Commission has, in fact, 
done so on many occasions. 30 

Specifically, with reference to the so-called “ten percent 
rule”, the Commission has suspended the strict criterion of 
the Standards in many cases where the public interest has 
required that action. 37 Similarly, the Commission has au¬ 
thorized grants in many cases where there is technically not 


30 See: Pasadena Presbyterian Church, 5 Pike & Fischer R.R. 955; 
Bremer Broadcasting Corp., 4 Pike & Fischer R.R. 184; Northern 
Broadcasting Co., Inc., 4 F.C.C. 586; Utica Observer Dispatch, Tnc., 
3 Pike & Fischer R.R. 997; Georgia-Alabama Broadcasting C<]„ 3 
Pike & Fischer R.R. 1059; Paris Broadcasting Co., 4 Pike & Fischer 
R.R. 1381; Commonwealth Broadcasting Corp., 4 Pike & Fischer 
R.R. 808. 

37 See: Frank M. Helm, 4 Pike & Fischer R.R. 1297; East Liver¬ 
pool Broadcasting Co., 4 Pike & Fischer R.R. 790; Belleville News- 
Democrat, 4 Pike & Fischer 1043; Galveston Broadcasting Co., 
(KGBC), 4 Pike & Fischer R.R. 441; WRAP, Inc., 6 Pike & Fischer 
R.R. 510; Oral J. Wilkinson, 4 Pike & Fischer 715; Lake Huron 
Broadcasting Co., 6 Pike & Fischer R.R. 349; Belvedere Broadcasting 
Co., 6 Pike & Fischer R.R. 251; Magic City Broadcasting Co., 3 Pike 
& Fischer R.R. 632; Peninsula Broadcasting Co., 3 Pike & Fischer 
642: Brookhaven Broadcasting Co., 3 Pike & Fischer 1840; Ma¬ 
honing Valley Broadcasting Corp., 4 Pike & Fischer 682: See 
Broadcasting Co., 4 Pike & Fischer R.R. 682; Hampden-Hampshire 
Corp., 4 Pike & Fischer R.R. 804; Corbin Times-Tribune. Inc., 6 Pike 
& Fischer R.R. 396; WHP, Inc., 4 Pike & Fischer R.R. 1395: Agates 
Jane Reeves Greer, 4 Pike & Fischer 1366; Orange Empire Broad¬ 
casting Co., 4 Pike & Fischer 1357; Richland Broadcasting CorpL, 4 
Pike & Fischer 1197; Telecolor Corp., 4 Pike & Fischer R.R. 56. 
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compliance with the "one percent rule” of the Standards.'™ 
It is respectfully submitted that the Commission’s Decision 
in this respect is consonant with its established policy, and is 
a proper and reasonable action within its sound administra¬ 
tive discretion in the determination of the public interest, 
convenience and necessity. 

Conclusion 

For the foregoing reasons, it is respectfully submitted that 
the Commission’s action should be affirmed and the appeal 
dismissed. 

Respectfully submitted, 

Roy Hofheinz 


John Erle Stephen, 

Radio Plaza, 

4005 Travis, 
Houston, Texas, 

Attorneys for Intervenor 


38 See: Miami Broadcasting Company, 10 F.C.C. 137; Arizona 
Radio & Television Co., 3 Pike & Fischer R.R. 690; Del Paso Broad¬ 
casting Co., 4 Pike & Fischer R.R. 679; San Joaquin Broadcasting 
Co., 4 Pike & Fischer R.R. 991; WHP, Inc. 4 Pike & Fischer R.R. 
1395; Frank M. Helm, 4 Pike & Fischer R.R. 1297; Corbin Times- 
Tribune, Inc., 6 Pike & Fischer R.R. 396; Faulkner County Broad¬ 
casting Co„ 6 Pike & Fischer R.R. 1; Suffolk Broadcasting Co., 6 
Pike & Fischer R.R. 457. 


ANNEX 


The Administrative Procedure Act 


Sec. 2 As used in this Act— 

(e) License and Licensing.—"License” includes the wfyole 
or part of any agency permit, certificate, approval, regis¬ 
tration, charter, membership, statutory exemption or other 
form of permission. "Licensing” includes agency process 
respecting the grant, renewal, denial, revocation, suspension, 
annulment, withdrawal, limitation amendment, modifica¬ 
tion, or conditioning of a license. 

Attorney General’s Manual on the Administrative 
Procedure Act, 1947 , pages 51-52. Analysis of the 
Provisions of Section 5(c)—Separation of Functions . 


In view of the function of the exemption, the phrase "Ap¬ 
plication for initial licenses” must be construed to include 
applications by the licensee for modifications of his original 
license. In effect, this gives full meaning to the broad defini¬ 
tion of license in section 2(e)., i.e., "the whole or any part 
of any agency permit, certificate, approval, registration, 
charter, membership, statutory exemption or other form of 
permission (Italics supplied). In other words, the defini¬ 
tion clearly suggests that any agency "approval” or "per¬ 
mission” is a license, regardless of whether it is in addition 
to or related to an earlier license. 5 Only by such a construc¬ 
tion can the appropriate procedures be made applicable to 
those aspects of licensing which are dominated by policy 
making considerations and in which accusatory and dis¬ 
ciplinary factors are absent. Senate Hearings (1941) p. 14jsi 


5 Any other interpretation of the exemption will largely destroy 
it and will result in an erratic application of Section 5(c) * * 

Similar anomalies would exist under the Federal Power Act, ihe 
Communications Act and the Natural Gas Act, particularly the latter. 
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* * * 

In this way, the basic dichotomy of the Act between rule 
making and adjudication is preserved, because section 5 (c) 
will remain applicable to licensing proceedings involving the 
renewal, revocation, suspension, annulment, withdrawal or 
the agency-initiated modification or amendment of licenses 
—i.e., all those phases of licensing in which the accusatory 
or disciplinary factors are, or are likely to be present * * * . 

It is concluded, therefore, that the exemption from the 
provisions of section 5(c) of the proceedings to determine 
"applications for initial licenses” extends not only to appli¬ 
cations for original licenses but also to applications by 
licensees for modification of licenses. 

Rules and Regulations of the Federal Communications 

Commission, 

Sec. 1.388 Petitions to Intervene.—(a) Where the Com¬ 
mission has failed on its own motion to name as parties to a 
hearing any person specified in 1.387(b), such person will 
be permitted to participate in the proceeding by filing a 
petition to intervene showing that he comes with the pro¬ 
vision of 1.387 (b) * * * . 

Sec. 1.389 Motions to enlarge or change the issues.— 
Motions to enlarge or change the issues may be filed by any 
party to a hearing. * * * 

Sec. 1.701 Suspension, amendment or waiver or rules.— 
The rules and regulations of the Commission may be sus¬ 
pended, revoked, modified, amended, supplemented, in whole 
or in part, at any time by the Commission, subject to the 
provisions of the Administrative Procedure Act. Any pro¬ 
vision of the rules may be waived by the Commission if good 
cause therefor exists. * * * 

Sec. 3.30 Station location and program origination.—(a) 
Except as provided in subsection (b) below, each standard 


broadcast station will be licensed to serve primarily a par¬ 
ticular city, town, or other political subdivision which will 
be specified in the station license and the station will be 
considered to be located in such place. * * * 
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3Umteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10692 

Democrat Printing Company, appellant 

v. 

Federal Communications Commission, appellee 
Texas Star Broadcasting Company, intervenor 

BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF FACTS 

This is an appeal taken on June 21, 1950, by the Democrat 
Printing Company, licensee of Radio Station KSEO, Durant, 
Oklahoma, from a decision of the Federal Communications 
Commission adopted January 27, 1950 (App. 198) 1 and fjrom 
a Memorandum Opinion and Order (App. 255) adopted Jfune 
1, 1950, which denied appellant’s petition for reconsideration 
and rehearing. The Commission’s decision of January 27,1950, 
granted the application of Roy Hofheinz and W. N. Hooper, 
d/b as Texas Star Broadcasting Company, for a permit to Con¬ 
struct a new standard broadcast station in Dallas, Texas, and 
denied the application of KTRH Broadcasting Company, licen¬ 
see of Radio Station KTRH, Houston, Texas, for a construction 
permit to change the daytime directional antenna system of 
KTRH. The appellant, Democrat Printing Company, partici- 

1 In this brief, references to the printed Joint Appendix appear as (App. 
—) and references to the original Record filed with this Court appear as 
(R. —). References to Pike & Fischer, Radio Regulation, are to page num¬ 
bers unless otherwise specified. 


( 1 ) 
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pated in the proceeding before the Commission as an inter- 
venor. The relevant facts are as follows: 

On February 6, 1947, Roy Hofheinz and W. N. Hooper, a 
partnership doing business as Texas Star Broadcasting Com¬ 
pany (sometimes hereinafter called Texas Star), filed an appli¬ 
cation for a construction permit to construct a new AM broad¬ 
cast station in Dallas, Texas, to be operated on the frequency 
740 kc., unlimited time, with power of 10 kilowatts, employing 
a directional antenna (R. 1). On March 20,1947, this applica¬ 
tion was designated for hearing in a consolidated proceeding 
together with the application of Ellis County Broadcasting 
Company for a new standard broadcast station at Waxahachie, 
Texas (App. 12). On April 25,1947, the applications of Semi¬ 
nole Broadcasting Company and West Central Broadcasting 
Company for new standard broadcast stations were also desig¬ 
nated for hearing in this consolidated proceeding (App. 15). 
These four applications were scheduled for hearing on January 
26,1948 (R. 136). On November 10,1947, Texas Star and All- 
Oklahoma Broadcasting Company (formerly West Central 
Broadcasting Company) petitioned the Commission for leave 
to amend, and for grant of, their applications (R. 138). On 
November 21,1947, the Commission accepted the amendments 
(R. 142). On November 28, 1947, the Commission denied the 
petitions for grant, dissolved the consolidated proceeding (Ellis 
County Broadcasting Company had been previously removed 
upon an amendment of its application), and directed separate 
hearings for each of the three remaining applications, the 
amendments accepted November 21,1947, having resolved the 
problems of objectionable interference between the applicants 
(App. 23). 

Meanwhile, on November 26, 1947, appellant herein filed a 
petition to intervene in the hearing on the Texas Star applica¬ 
tion on the ground that “a grant thereof would cause electrical 
interference to it within its normally protected contour as pre¬ 
scribed by the applicable Rules and Regulations” (App. 18). 
This petition was granted on December 5,1947 (App. 26). 

On December 26,1947, the Texas Star application was desig¬ 
nated for hearing on January 27, 1948, before Hearing Exam¬ 
iner J. Fred Johnson (App. 27). Before the hearing was held, 
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KTRH Broadcasting Company filed an application, on Jan¬ 
uary 5, 1948, to modify the directional antenna pattern of 
KTRH, Houston, Texas, for daytime operation, and also pe¬ 
titioned that this application be designated for hearing in a 
consolidated proceeding with the Texas Star application! (R. 
169, App. 29). KTRH was then operating on the frequency 
740 kc., with 50-kw. power, unlimited time. This petition was 
granted by the Commission on January 21, 1948, and the 
KTRH application was designated for hearing in a consoli¬ 
dated proceeding with the application of Texas Star (App. 31). 
By order dated January 23, 1948, Hugh B. Hutchison, was 
assigned to preside at the hearing in lieu of J. Fred Johnson 
(App. 33). 

The mutually exclusive applications of Texas Star and 
KTRH were heard in a consolidated hearing on January 27, 28, 
and 29, 1948, with appellant participating as intervenor. The 
Texas Star application had previously been amended to request 
a power of 5 kw. nighttime, instead of the 10 kw. originally 
requested. At the conclusion of the hearing all parties waived 
the right to submit proposed findings to the hearing examiner 
after he specifically advised them that they had a right to file 


such findings under the Administrative Procedure Act (R. 
853-4). The record was closed on January 29, 1948 (R. S55). 

On February 9, 1948, KTRH filed a petition for leave to 
amend it application to show certain changes in its officers 
(R. 1215). The petition was granted and the amendment ac¬ 
cepted on February 20,1948 (R. 1232). On February 13,1948, 
Texas Star filed a petition to dismiss the application of KTRH 
on the grounds that it was signed by B. F. Orr as Assistant 
Secretary of the corporate licensee without proper authority 
and that the Board of Directors had not approved the filin g of 
the application (R. 1221). KTRH, on February 24, 1948, 
filed an answer to this petition (R. 1233). 

Both Texas Star and KTRH filed briefs in support of their 
applications (R. 1247, 1243). On May 18,1949, the Coimnis- 
sion released its Proposed Decision (adopted May 12, 19(49), 
proposing to deny the petition of Texas Star to dismiss the 
KTRH application, to deny the KTRH application, and 

953276—51-2 
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the Texas Star application subject to certain conditions (R. 
1319, App. 165). Commissioners Walker and Jones favored 
the adoption of the hearing examiner’s Recommended De¬ 
cision, released with the Proposed Decision, which recom¬ 
mended a grant of the KTRH application. 

Exceptions to the Proposed Decision were filed by KTRH 
(R. 1466, App. 179) and appellant (R. 1379, App. 172), which 
also filed a supporting brief (R: 1387, App. 175) and an Engi¬ 
neering Statement (R. 1398, App. 177) with respect to the in¬ 
terference to KSEO from the proposed operation of the Texas 
Star station. Texas Star filed a brief in reply to the exceptions 
(R. 1524), and on August 9, 1949, filed a motion to strike the 
KSEO supporting brief and Engineering Statement (R. 1605, 
App. 182). On August 19,1949, both appellant (R. 1615) and 
KTRH (R. 1633) filed oppositions to this motion to strike. 
Oral argument was held before the Commission en banc on 
December 19,1949, on the exceptions and the motion to strike 
(R. 1639, App. 184-197). 

On January 27, 1950, the Commission adopted its final de¬ 
cision granting the Texas Star application and denying the 
KTRH application, Commissioners Walker, Jones and Sterling 
dissenting. The Commission’s decision preferred the Texas 
Star application for a new station in Dallas to the mutually 
exclusive application of KTRH for a change in its facilities in 
Houston, and concluded that the grant would be in the public 
interest despite the claimed interference to KSEO. Texas 
Star’s motion to strike the KSEO brief was denied, but its 
motion to strike the Engineering Statement filed with it was 
granted. On June 1, 1950, the Commission adopted a Memo¬ 
randum Opinion and Order (App. 255) denying the petitions 
for reconsideration and rehearing filed by KTRH (R. 1743, 
App. 248) and appellant (R. 1749, App. 254), except that the 
petition of KTRH was granted to the extent of correcting part 
of the decision. On June 21,1950 appellant filed its Notice of 
Appeal with this Court (App. 2). Texas Star Broadcasting 
Company filed a Notice of Intention to Intervene on July 20, 
1950 (App. 8). 
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SUMMARY OF ARGUMENT 


The Commission reasonably concluded on the basis of the 
whole record that it was in the public interest to grant the 
application of Texas Star Broadcasting Company for a new 
standard broadcast station in Dallas, Texas, despite the 
claimed adjacent channel interference to Station KSEO, 
Durant, Oklahoma. This conclusion was based on the Com¬ 
mission’s findings, which are fully supported by the record 
and, in the main, undisputed by appellant. The grant will 
provide Dallas with a fourth fulltime outlet and its first full¬ 
time nonnetwork service and will establish a new primary serv¬ 
ice to approximately 1,383,160 persons daytime and 642,000 
persons nighttime. The Commission found that adjacent 
channel interference to KSEO resulting from a grant, even 
though as great in extent as claimed by KSEO, did not war¬ 
rant a conclusion that a grant would not be in the public in¬ 
terest, since there would be no loss of service to persons residing 
in the area of interference, but rather a substitution of the 
service of Texas Star for that of KSEO, and since this aij-ea, 
being within the State of Texas and generally within the Dal¬ 
las trade area, has closer ties of interest with Dallas than with 
Durant, Oklahoma. Nor will the grant impair the ability of 
KSEO to continue to serve the local Durant area in the public 
interest. 

11 

The hearing afforded appellant under the Commission’s 
Rules and Regulations gave it the full opportunity requited 
by Section 312 (b) of the Communications Act of 1934 to 
present all relevant evidence bearing upon the relationship 
of a grant of the Texas Star application to the public interest, 
and the hearing issues gave appellant the notice required by 
that Section that the outcome of the proceeding might be a 
grant of a construction permit to Texas Star which would have 
the effect of modifying appellant’s license because of objection¬ 
able interference to KSEO within its normally protected 
contour from the Texas Star operation. It was appellant’s 
responsibility to adduce any evidence it may have had (which 
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would necessarily be peculiarly within its knowledge) which 
would tend to counteract Texas Star’s showing that a grant 
to Dallas would be in the public interest. This would have 
included any evidence it might have had that the public in 
the area of interference would suffer as a result of the substitu¬ 
tion of Dallas for Durant service or evidence of any deleterious 
effect the grant might have upon the interest of the public in 
Durant in securing adequate broadcast service. Appellant’s 
failure to seek to present this evidence, by seeking amendment 
of the hearing issues if that was necessary, does not affect the 
fact that the proceeding afforded appellant the opportunity 
to do so. Johnston Broadcasting Company v. Federal Com¬ 
munications Commission, 85 U. S. App. D. C. 40, 175 F. 2d 351. 

Ill 

The Commission’s decision did not involve any violation of 
its Rules and Regulations. The Commission’s conclusion 
that the grant to Texas Star was warranted despite the claimed 
interference to KSEO was a finding of compliance with Sec¬ 
tion 3.24 (b) of the Rules which provides that a grant which 
will cause interference will be made if the need for the proposed 
service outweighs the need for the service which will be lost 
by reason of the interference. The decision also applied the 
Standards of Good Engineering Practice in accordance with 
Section 3.28 of the Rules, which provides for the application 
of these standards in cases involving station assignments which 
may cause interference to other United States stations. Since 
there was no violation of the Commission’s Rules and Regula¬ 
tions, and neither the permitted departure from the technical 
provisions of the Standards of Good Engineering Practice nor 
the alleged increase of permitted interference in this case be¬ 
yond that permitted heretofore, constitute changes in Com¬ 
mission policy, but are matters of degree within the frame¬ 
work of the same policy, the Commission properly designated 
this proceeding for hearing before an examiner under Section 
409 (a) of the Communications Act as a proceeding not in¬ 
volving a change of policy of the Commission. 
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: IV 

There was no violation of the separation of functions require¬ 
ments of Section 5 (c) of the Administrative Procedure Act, for 
this proceeding involved two applications for initial licenses 
within the meaning of the clause in Section 5 (c) exempting 
initial licensing proceedings from the Section’s substantive re¬ 
quirements. If Section 5 (c) was applicable to this proceed¬ 
ing, appellant voluntarily waived the right to have its provi¬ 
sions applied, and cannot claim error from the Commission’s 
alleged failure to comply with that Section of the Administra¬ 
tive Procedure Act. 

ARGUMENT 

I. The Commission’s determination that the grant to Texas 
Star was in the public interest despite the claimed interfer¬ 
ence to KSEO was a reasonable conclusion fully supported 
by the record 

The Commission’s decision in this case, in its essential ele¬ 
ments, was that the public interest would be served by the jjjrant 
of a new facility which would give the City of Dallas its| first 
fulltime non-network service, and would provide a valuable: new 
service to "well over one million persons daytime and over 600,- 
000 persons nighttime, even though this grant would result 
in a daytime substitution of the new service for an existing 
service, affecting about 160.000 persons, and would reduce the 
service area of the existing station to this extent. The (Com¬ 
mission’s decision to grant the application of Texas Star for a 
construction permit to build a new standard broadcast station 
in Dallas, Texas, was the logical conclusion to be drawn from 
the findings of fact, which are fully supported by the record, 
and are, in the main, unchallenged. 

Appellant, at the hearing claimed, and adduced evidence to 
show’, that a diminution of its service area would result from the 
grant. This claim wras fully considered by the Commission; it 
was concluded, however, that even if appellant’s figures as to 
the extent of this interference be accepted as correct, a grant to 
Texas Star would, despite the interference to KSEO, be in the 
public interest. Appellant in this appeal is in the mistaken 
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position of relying upon the existence of interference to its 
service area from the proposed Texas Star operation, the factor 
which entitled it to a hearing on intervenor’s application, as the 
basis for denying that application. Although the effect of the 
grant was to substitute service from the new Dallas station 
for that of Station KSEO in the “interference area,” appellant 
has completely failed to make any showing that this substitu¬ 
tion was contrary to the best interests of the residents of that 
area, or that the diminution of KSEO’s area of service will in 
any respect impair the service to the residents of Durant, Okla¬ 
homa, and the surrounding rural areas. The Commission, 
therefore, acted with complete propriety in concluding, upon a 
full consideration of the entire record in the proceeding, and all 
factors advanced by either party, that the public interest, con¬ 
venience and necessity would be served by a grant of the 
Texas Star application. 

In the proceeding before the Commission, three parties were 
involved. These parties were Texas Star, which had applied 
for a new station in Dallas; KTRH Broadcasting Company, the 
licensee of Station KTRH, Houston, Texas, which had applied 
for a construction permit to change the daytime directional 
antenna system of Station KTRH; and KSEO, which inter¬ 
vened in the proceeding on the ground of daytime electrical 
interference to it by the proposed operation of Texas Star 
(App. IS). 2 

The Texas Star and KTRH applications were mutually 
exclusive since the grant of both would have resulted in the 
reception of prohibitive daytime co-channel interference by 
each involving a loss of service by the public in large areas in 
violation of the Commission’s Standards of Good Engineering 
Practice (App. 233). 3 The grant of the Texas Star application 

a KSEO is a daytime only station. There was, therefore, no question of 
nighttime interference. 

‘The Commission’s Standards of Good Engineering Practice provide that 
a Class II station, such as KTRH was, and Texas Star will be, should not 
be assigned to a channel where the population residing in the area between 
its normally protected contour and the contour to which objectionable inter¬ 
ference will be received exceeds approximately 10% of the population in 
its actual primary service area. Vol. I, Part 2, Pike & Fischer, R. R. 81: 
104-5; Appendix, p. 46. This rule is commonly called the “ten percent rule,” 
and wiU be referred to as such in this brief in the interest of brevity. 
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therefore also meant the denial of the KTRH application. No 
appeal has been taken from that denial by KTRH. KSEO’s 
appeal does not raise the question of the comparative merits of 
the Texas Star and KTRH applications, but does raise the ques¬ 
tion of whether the Commission’s decision was reasonable 
despite the adjacent channel interference to KSEO. 

The question before the Commission, the decision of which 
is here challenged, was whether the Texas Star application 
should be granted in view of the diminution of the KSEO serv¬ 
ice area which would result from a grant. The answer to this 
question under the provisions of the Communications Act of 
1934 depended upon the application of the standard of the pub¬ 
lic interest." The Commission’s decision is clearly in accordance 
with that standard. The record in this proceeding shows sub¬ 
stantial and compelling reasons for a grant to Texas Star. 

It is undisputed that the grant to Texas Star will jgive the 
City of Dallas a fourth fulltime standard broadcast station, 
which will provide an entirely new primary service to Approxi¬ 
mately 1,383,160 persons daytime and 642,000 persons night¬ 
time (App. 237-8). The grant of the Texas Star application 
• will therefore make available an entirely new service to a large 
number of people and provide the city of Dallas with a new 
fulltime outlet. It will also, as the Commission found, provide 
the Dallas area with its first fulltime, nonnetwork service (App. 
238), since all of the three fulltime stations now in Dallas are 
network affiliates. This was of great importance since it meant 
that, for the first time, Dallas would have a local, independent 
station operating during the prime evening listening hours. 
The Commission’s decision contains detailed findings wiith re¬ 
spect to the nature of this proposed service (App. 209-f-213), 

which is wholly local, is designed to emphasize the broadcasting 
- - - ——— 

4 Section 319 (a) of the Communications Act of 1934, as amended, provides 
that a construction permit may be granted if “public convenience, interest, 
or necessity will be served by the construction of the station.” Section 307 
(a) provides that a station license shall be granted “if public convenience, 
interest, or necessity will be served thereby.” Grant of a license is ordiriarily 
a purely formal matter after compliance with the construction permiti and 
the statutory standard is applied on the first application. See Section 0.145 
(f) of the Commission’s Rules and Regulations, 1 Pike & Fischer, R. R. 
1150.145 (f). 1 
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of local public service programs, to develop local live talent, and 
to provide additional local news coverage (App. 209). 

The proposed Texas Star program service was based on a 
survey of the availability of Dallas organizations for coopera¬ 
tion in the presentation of programs, which was conducted by 
an employee of Texas Star who had lived in Dallas and who 
had extensive radio experience (App. 44, SO-84; Texas Star 
Exhibit 16, App. 131-3). The Texas Star program schedule 
(Texas Star Exhibit 17, App. 133-145) was prepared and based 
in part upon this survey (App. 84). This program schedule, as 
the Commission found (App. 236), showed a meritorious pro¬ 
gram service designed to meet the needs of the persons to be 
served. The record clearly shows that a well-balanced program 
service, specifically designed to serve the needs of local religious, 
minority, educational and civic groups, and providing reason¬ 
able amounts of time for educational, agricultural and other 
types of public service programs, was proposed (App. 44-51, 
77-79, 84-91; Texas Star Exhibits 5, App. 122-5; 17, 18, 19, 
App. 133-146). 

In this respect, as the Commission found (App. 209-213, 
260-262), Texas Star would provide a contrasting service to 
that of the network stations in Dallas, which would be well 
adapted to the needs of the area (App. 40, 78-9, 87, 91-92, 95- 
100), with special attention to the smaller communities out¬ 
side of Dallas (App. 41). On-the-spot news coverage utilizing 
direct lines from sources of news (App. 40, 71, 123); different 
types of entertainment programs, such as regional folk music 
and ballad singers (App. 9S-99); political broadcasts available 
to all candidates to be carried without charge (App. 42-44, 
97); and night broadcasts of local high school and collegiate 
sports events (App. 44-45) are examples of types of programs 
not generally carried by existing standard broadcast stations 
in Dallas which Texas Star proposes to carry, and which were 
specifically referred to by the Commission (App. 261). As a 
local, independent station, Texas Star also proposes to em¬ 
phasize local live programs (App. 50-51, 67-69) including 
forum programs at the community level on controversial ques¬ 
tions and other problems of local interest. (Texas Star 
Exhibit 5, App. 122-5; App. 42.) 
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The record also shows that this applicant intends to follow 
the policy it has developed for station KTHT, Houston, wljiich 
it owns, for the presentation on a special basis of public service 
programs of an outstanding character, irrespective of regular 
commitments which might have been previously made for 
such time. Thus, station KTHT canceled all commerbial 
programs for three days to render a public service in Houston 
during the Texas City disaster (App. 55-57; Texas Star (Ex¬ 
hibit 8, R. 868), canceled all commercial programs during a 
hurricane in order to report on the storm’s progress and assist 
relief agencies (App. 60-61; Texas Star Exhibit 10, R. 937) r 
and, during a period of five weeks, broadcast by direct line a 
nightly report of the proceedings held at the United Nations 


Conference in San Francisco (App. 64-65). Texas Star 
planned to operate similarly in Dallas. 

It is thus clear that Texas Star proposed an exceptionally 
meritorious program service responsive to the needs and in¬ 
terests of the large number of people who would receive this 
additional service as a result of the grant. 

Appellant’s principal contention on the merits of the grant 
to Texas Star is that in providing for this new service the 
Commission’s decision will effect a diminution in the area 
presently served by KSEO within KSEO’s normally protected 
contour, because of interference to KSEO’s signal from {he 
proposed Texas Star operation. The relationship of t(iis 
diminution in the KSEO service area to the public interest 
must be examined first in terms of the nature of a normally 
protected contour as a guide to a sound allocation procedure 
and* second, in terms of the public interest considerations which 
are determinative of whether a grant of a new facility will be 
in the public interest when it will result in adjacent channel 
interference within the normally protected contour of an exist¬ 
ing station. 

The concept of the normally protected contour embodied 
in the Commission’s Rules and standards is not a rigid formula 
determinative of whether applications should be granted jor 
denied. It is a method of determining the area to which a 
station normally renders a satisfactory signal, and also serves 

953276—51-3 



12 


as a guide to assist the Commission in the assignment of broad¬ 
cast stations, departure from which is made when reasonable 
and in the public interest. (See Section 3.24 (b) of the Rules, 
1 Pike & Fischer, R. R. 53: 133, Appendix p. 42; Introduc¬ 
tion to the Standards, Vol. I, Part 2, Pike & Fischer, R. R. 
81: 1; Appendix, p. 45.) In accordance with the basic premise 
of the Communications Act of 1934 that no licensee has a prop¬ 
erty right or interest in his license, Federal Communications 
Commission v. Sanders Brothers, 309 U. S. 470, 475, a station 
may be subjected to objectionable interference within its nor¬ 
mally protected contour when the Commission finds that the 
grant which will cause interference will serve the public inter¬ 
est, Federal Radio Commission v. Nelson Brothers Bond <& 
Mortgage Co., 289 U. S. 266; WREC v. Federal Radio Com¬ 
mission, 62 App. D. C. 312, 67 F. 2d 578, and appellant does 
not question this principle. The normally protected contour, 
as its name indicates, is a norm and not a limit. 

The filing of an application for a new station which will 
cause objectionable interference within the normally protected 
contour of an existing station and therefore modify its license, 
entitles the existing station to intervene as a party and to have 
a hearing on the matter. Federal Communications Commis¬ 
sion v. National Broadcasting Co., Inc. ( KOA ), 319 U. S. 239; 
Rules and Regulations, Section 1.388,1 Pike & Fischer, R. R. 
51:233. The purpose of this opportunity to be heard, as the 
Supreme Court stated in that case, is to afford an opportunity 
to the intervenor to show why the grant will not be in the public 
interest, and why its license should not be indirectly modified 
by the grant of the application which will cause electrical 
interference. The possibility of interference to an existing 
station by a proposed new operation which may result in some 
economic injury to the licensee is, however, not the test by 
which the Commission determines whether a grant should be 
made, nor is there any rule of the Commission which states 
that a grant cannot be made if it will cause interference to 
existing stations within their “normally protected” contours. 
The sole test is the public interest, convenience and necessity. 

At the hearing before the Commission, there was a conflict 
in the engineering testimony presented on behalf of Texas 
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Star and KSEO with respect to the amount of interference the 
Texas Star proposal would cause to KSEO’s operation (App. 
225-232). The Commission concluded that the evidence on 
both sides was of such a character that no definitive determina^ 
tion could be made as to the areas and populations within the 
normally protected contour of KSEO which would receive ob¬ 
jectionable interference from the proposed Dallas station (App. 
238-9). For purposes of arriving at a decision, however, the 
Commission assumed that the resulting interference to Station 
KSEO would be of the extent portrayed by the appellant (App. 
239). Under this assumption, there would be interference to 
the present operation of Station KSEO, Durant, Oklahoma, 
within an area of 4,380 square miles, including a population |of 
164,300, representing 69.5% of the population residing within 
the remaining interference-free service area of KSEO 5 (App. 

238) . The Commission found, however, on the basis of the 
relevant evidence of record, that because of the nature of the 
interference and the location of the interference area, the pub¬ 
lic interest would be served by making the grant to Texas Star. 

It is undisputed, and of crucial importance to the decision of 
the Commission in this case that, because the existing station 
of the appellant is separated by 10 kc. from the proposed station 
of Texas Star, the latter’s Dallas operation would cause no 
diminution in the number of primary services available to 
the people in the interference area in which KSEO could be 
expected to receive objectionable interference from the new 
Dallas station, but would result instead in a substitution of the 
Texas Star signal for that of KSEO within such area (App. 

239) . There was therefore no question of a loss to the public 
in the number of services available. 6 


‘The 69.5% figure has no particular significance per se with respect x> 
objectionable interference to existing stations, but is a conventional method 
of describing the extent of interference. The figure would be 41% if the 
population in the interference area were given in terms of the total popu¬ 
lation now served by KSEO. 

* A grant of the Texas Star application in this case has a fundamentally 
different effect upon the service to the public in the area of inter¬ 
ference than would have been the case if Texas Star’s proposal had been 
for the same frequency occupied by KSEO. Where two stations are on the 
same frequency, as were the Texas Star proposed operation and that of 
KTRH, objectionable co-channel interference is considered to be present 
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The public interest questions raised for Commission deter¬ 
mination, accordingly, resolved into the questions of whether 
the persons residing in the area who would lose one service and 
gain another would benefit or not as a result of the substitution, 
whether the loss of service by the Durant station, KSEO, would 
to any substantial degree impair the existing service to the pub¬ 
lic in the area thenceforth to be served by KSEO, and, in the 
event that either or both of these two questions might be re¬ 
solved, on the evidence, to the advantage of appellant, to 
what extent, if any, these advantages were outweighed by the 
public interest in establishing the first fulltime independent 
station in Dallas. 

The Commission gave full consideration to each of these fac¬ 
tors affecting the public interest. The evidence of record with 
respect to each showed that a grant to Texas Star would be in 
the public interest (App. 239). 

The area of substituted service is entirely within the State 
of Texas and largely within the Dallas trade area (App. 232). 
This area, however, is not within the Durant trade area (App. 
232) (although Durant is within the Dallas trade area) and, 
therefore, for both governmental and trade reasons has a 

when the unwanted signal reaches a strength equal to l/20th of the desired 
signal. (Standards of Good Engineering Practice, Vol. 1, Part 2. Pike & 
Fischer, R. R. SI: 33.) Such interference results in a complete loss of 
service within the area of objectionable interference since neither signal 
will normally be received in a satisfactory manner. Where the interference 
is adjacent channel interference, however, as between KSEO on 750 kc. and 
the proposed Texas Star operation on 740 kc., the stronger signal wiU be re¬ 
ceived in substitution for the weaker one in those areas where the two sig¬ 
nals conflict. This conflict is considered objectionable for a Class II station, 
such as KSEO, when the area within which a proposed operation emits a 
signal with a strength of .5 millivolts per meter (commonly expressed as 
.5 mv/m and referred to as the station’s .5 mv/m contour) overlaps the 
corresponding service area of an existing station. Objectionable adjacent 
channel interference is considered to be received by the existing Class II 
station in that portion of the area of overlap within which the new signal 
has a strength greater than the ratio of 1:1 to the existing signal. (Stand¬ 
ards of Good Engineering Practice, VoL I, Part 2, Pike & Fischer, R. R. 

H 81:33.) KSEO, a Class II station, is normally protected under the 
Commission’s Standards of Good Engineering Practice from objectionable 
interference from other Class II stations (such as the Texas Star proposal) 
to its .5 mv/m contour. (Table IV, Standards of Good Engineering Prac¬ 
tice, Vol. I, Part 2, Pike & Fischer, R. R. ^81:112.) 
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natural community of interest with Dallas (App. 239), which 
it does not have with Durant, Oklahoma, the site of KSEO. 

While it is true, as appellant claims (Br. 19) that regulation 
of radio broadcasting is a Federal matter because of the inter¬ 
state nature of the signals emitted, it does not follow that ties 
of interest inherent in political and habitational divisions are 
to be ignored in allocating radio stations throughout the coun¬ 
try. The directive of Section 307 (b) of the Communications 
Act that licenses be so distributed “among the several States 
and communities as to provide a fair, efficient, and equitable 
distribution of radio service to each of the same” directly and 
specifically commands the Commission to consider State as 
well as community lines in allocating stations. Consideration 
of the political boundary and the trade areas in this case to 
provide a service to the interference area from a station to be 
located within the same State and at the hub of that tralde 
area is clearly reasonable. 7 Appellant’s unsupported challenge 
in its brief (p. 20) to the finding of the Commission that the 
area of interference is not within the Durant trade area (App. 
239), comes too late, for the same finding was made in the 
Commission’s Proposed Decision (App. 168), and appellant 
took no exception to it at any time before the Commissioln. 
(KSEO Exceptions to Proposed Decision, R. 1379-1382; 
KSEO Petition for Rehearing, App. 254-255.) The grant to 
Texas Star gives the people of Texas living in the interference 
area another signal emanating from that State, without di¬ 
minishing the number of signals in Oklahoma from Oklahoma 
stations. 8 And, as indicated, this is a signal coming from the 

T In Saginaw Broadcasting Co. v. Federal Communications Commissi 
68 App. D. C. 282,96 F. 2d 554, this Court did not state, as appellant implit 
(Br. 20), that the extent of a trade area has no bearing upon the location 
of a station. The Court in that case merely stated (6S App. D. C. at 
96 F. 2d at 562) that the size of a trade area, and the extent to which the 
daytime signals of competing applicants for stations in the same city would 
cover the area, was not relevant to the question of what hours of the day 
were best suited to the local programs proposed by both applicants. The 
hours of operation proposed by the applicants was an important factor in 
that case, and the question was whether the evidence on the trade area 
was relevant to desirable hours of operation. 

‘The present decision is not a solitary one in its consideration of this 
factor. See, e. g.. The Hampden-Hampshire Corp., 4 Pike & Fischer, R. R. 
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principal city of the trade area in which they reside, and the 
first nighttime non-network service from that city. More¬ 
over, the Commission found, without dispute, that the entire 
area of substituted service now receives primary service from 
five stations, and that nine other stations also serve most of 
the area (App. 230). 

The Commission could, therefore, reasonably assume that 
unless KSEO was providing some extraordinary service par¬ 
ticularly designed for the people residing in this area, and no 
such special service was shown, the substitution of the Texas 
Star service for that of KSEO would be in the public interest, 
particularly in view of the meritorious service proposed by 
Texas Star for the entire area it proposed to serve. 

The Commission also found (App. 232), without exception 
by appellant, that Durant is to the north of the interference 
area, approximately 85 miles from the western tip, 60 miles 
from the eastern tip, and 45 miles from the center thereof. 
The record fully supports these findings. (Excerpt from 
KSEO Exhibit 6, App. 163.) It was clearly a reasonable in¬ 
ference on the basis of these findings, and in the complete 
absence of any evidence to the contrary, that the grant to 
Texas Star would not impair the existing service to the public 
in the local Durant area (the city of Durant and the rural 
area contiguous thereto, including all areas in Oklahoma now 
served by KSEO) (App. 239,257,259).’ 

604, where the interference was co-channel and, therefore, meant some actual 
loss of service. Controlling weight was not given to this factor, but it was 
one of several upon which the decision rested. (Denial of KSEO Exception 
I, App. 247.) 

'Appellant’s brief (p. 22) merely states with respect to this point that 
“It may well be that as a result of such a severe deletion of KSEO’s service 
area, the programming of the station would suffer because of diminishing 
advertising revenues.” A rhetorical statement is no substitute for evi¬ 
dence. No evidence on this point was ever afforded by appellant, and the 
existing facts of record do not permit of any such inference. And even if 
such evidence had been adduced, its relevance is questionable. For the 
fact that a new grant might cause economic injury to an existing station, 
whose technical ability to serve its community remains unimpaired, is not 
necessarily grounds for denying the new application. See Federal Com¬ 
munications Commission v. Sanders Brothers Radio Station, 309 U. S. 470; 
cf.. Voice of Cullman, 6 Pike & Fischer, R. R. 164. 


17 


The Commission therefore considered all relevant aspects 
of the public interest presented to it by the parties, and prop¬ 
erly concluded that a grant to Texas Star was in the public 
interest. It reasonably concluded on the basis of the whole 
record that the benefit to the public from the grant of a hew 
facility in Dallas was in no way diminished by the resultant 
substitution of the new station’s service for that of KSEO 
within a portion of the total area to be served by Texas Star. 

II. Appellant had a full and fair opportunity before the Cjom- 
mission to refute the showing that a grant to Texas Star 
would be in the public interest 


The proceeding conducted by the Commission in this case 
gave the Democrat Printing Company clear notice that the 
purpose of the hearing was to determine whether a grant) to 
Texas Star would be in the public interest even if it should 
develop that interference to existing stations would result 
from a grant. It also afforded appellant a full opportunity 
to present any and all relevant evidence bearing upon the 
relationship of a grant to the public interest. Appellant claims 
(Br. 34) that the grant to Texas Star effects a modification 
of its license in violation of Section 312 (b) of the Communi¬ 
cations Act, 10 apparently on the grounds that it was allegedly 
not given adequate notice that the proceeding might result in 
a modification of its license and that it was not given reason¬ 
able opportunity to show cause why this action should not be 
taken. As part of its argument that it was not given an 6p- 

portunity to show that a grant would not be in the public 

- 

“Section 312 (b) of the Communications Act of 1934 provides: 

“(b) Any station license hereafter granted under the provisions of this 
Act or the construction permit required hereby and hereafter issued, may 
be modified by the Commission either for a limited time or for the dura¬ 
tion of the term thereof, if in the judgment of the Commission such actijon 
will promote the public interest, convenience, and necessity, or the pro¬ 
visions of this Act or of any treaty ratified by the United States will be 
more fully complied with: Provided, hotcevcr, That no such order of mod¬ 
ification shall become final until the holder of such outstanding license or 
permit shall have been notified in writing of the proposed action and the 
grounds or reasons therefor and shall have been given reasonable oppor¬ 
tunity to show cause why such an order of modification should not issue.” 
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interest despite the alleged interference, appellant claims (Br. 
30-34) that it was given no opportunity to show the effect 
which the diminution of its service area will have upon its 
ability to continue to operate in the public interest, and that 
(Statement of Reasons for Appeal, Items 9 and 10, App. 5—6; 
Br. 17) the Commission improperly gave no consideration to 
the comparative merits of the KSEO operation and the pro¬ 
posed Texas Star operation. 11 Each of appellant's arguments 
with respect to its alleged failure to be informed of the possible 
outcome of the proceeding, and the lack of opportunity to ad¬ 
duce evidence to show that a decision granting the Texas Star 
application would not be in the public interest because of pos¬ 
sible interference to KSEO, is demonstrably lacking in 
substance. 

Section 312 (b) of the Communications Act provides that 
no order modifying an existing license “shall become final un¬ 
til the holder of such outstanding license or permit shall have 
been notified in writing of the proposed action and the grounds 
or reasons therefor and shall have been given reasonable op¬ 
portunity to show cause why such an order of modification 
should not issue.” In Federal Communications Commission 
v. National Broadcasting Co ., Inc. ( KOA ), 319 U. S. 239, the 
Supreme Court held that a grant of a new facility which would 
result in objectionable interference under the Commission's 
standards to an existing station constitutes a pro tanto modifi¬ 
cation of the existing station’s license entitling it to a hearing in 
which it may show that such modification would not be in the 
public interest. But KSEO in this proceeding was clearly 
given notice by the hearing issues of the possibility of modifica¬ 
tion of its license and the reason—the establishment of a 
new station—and, upon its request for permission to intervene 
in the proceeding, was given a full hearing in which it had 
full opportunity to show why a grant should not be made. 

The contention (Br. 31,34) that appellant was not on notice 
until the Commission released its Proposed Decision that the 
Texas Star application might be granted despite the possibility 

n These claims are not organized in quite this order in appellant’s brief, 
but it is believed that this is a fair statement of their import. 
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of objectionable interference to KSEO, is incredible. 12 The 
Commission’s order of March 20, 1947 (App. 12) designating 
the Texas Star application for hearing with another applicant 
provided that issue No. 4 was: 

To determine whether the operations of the proposed 
stations would involve objectionable interference with 
any existing broadcast stations and, if so, the nature and 
extent thereof, the areas and populations affected 
thereby, and the availability of other broadcast service 
to such areas and populations. (App. 13.) 

The plain meaning of this issue was that if objectionable inter¬ 
ference would be caused to KSEO, or any other licensee, ot|her 
factors would be examined to determine whether a grant should 
be made. 13 Appellant filed its Petition to Intervene on Novem¬ 
ber 26,1947 (App. 18) with eight months notice of that issue. 14 
The subsequent order of the Commission of November 28,1947 
designating the Texas Star application for hearing separately 
(App. 23), before KSEO was granted leave to intervene on 
December 5,1947 (App. 26) and before KTRH was joined as a 
party on January 21, 1948 (App. 31), contained an identical 
issue No. 4 (App. 25). 

Appellant must have been aware of these issues, which clearly 
show that the hearing was not to be limited to a determination 
of whether a grant to Texas Star would result in objectionable 

“This contention is destroyed by appellant itself. On page 34 of its 
brief, it states that “Under the Commission’s Rules and Standards herein¬ 
above discussed KSEO is entitled to protection against interference from 
Texas Star to its 0.5 millivolt per meter contour in the absence of a finding 
of superior need pursuant to Rule 32J t (6) * * [Emphasis 

added.] This statement clearly shows appellant’s realization that the 
purpose of the hearing was to determine whether there would be objection¬ 
able interference to KSEO and, if so, whether, in view of other factor 
a grant should be made. Appellant’s brief also inconsistently claims (] 
32) that it was not until the Commission’s Final Decision that it real 
the nature of the proceeding. 

“Issue No. 7 was “To determine on a comparative basis which, if either, 
of the applications in this consolidated proceeding, should be granted.” 

14 The order of April 25,1947 (App. 15) added two parties to the proceeding 
and the similar issue there set forth applied to them and not to Texas Stftr. 
This issue (No. 5), however, also went beyond the question of interference. 

953276—51-4 
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interference to KSEO, or any other station, but looked to the 
further question of whether a grant should be made if inter¬ 
ference should be shown. Appellant’s statement (Br. 30) that 
the several notices of hearing “specified only the broad issue 
that it was to be determined whether the proposed Texas Star 
operation would cause interference to any existing radio sta¬ 
tion,” is therefore not substantiated by the facts. Each order 
cited by appellant had a similar issue going beyond the mere 
question of interference. 

Nor is there any rule or precedent of the Commission which 
entitled appellant to assume that modification of its license by 
a grant to Texas Star would not be made if appellant showed 
objectionable interference would result from a grant. Although 
protection against interference to the 0.5 mv/m contour is the 
frame of reference under the Commission’s standards, it is, as 
shown above, pp. 11-12, a normally protected contour; every 
case is considered on its merits and necessarily involves a deter¬ 
mination of whether a grant of a new facility is warranted 
despite interference to existing stations. Cf. Federal Communi¬ 
cations Commission v. National Broadcasting Co., Inc. ( KOA), 
319 U. S. 239; L. B. Wilson, Inc. v. Federal Communications 
Commission, 83 U. S. App. D. C. 176, 170 F. 2d 793. Section 
3.24 (b) of the Commission’s Rules and Regulations clearly in¬ 
dicates that a grant may be made despite objectionable inter¬ 
ference to existing stations, and the Commission has, of course, 
made such grants in many cases (both before and after the date 
when KSEO intervened in this proceeding) where it found such 
action to be in the public interest. Cf. Saginaw Broadcasting 
Co., 9 F. C. C. 163; Standard Tobacco Co., Inc., 12 F. C. C. 310; 
Agnes Jane Reeves Greer, 4 Pike & Fischer, R. R. 1366; The 
Tower Realty Co., 5 Pike & Fischer, R. R. 924. Appellant’s 
claim that it was not given the notice required by Section 312 
(b) of the Communications Act of the possible modification of 
its license by a grant to Texas Star is, therefore, at best, 
frivolous. 

In addition to being given adequate notice of the purpose 
and nature of the proceeding, appellant was also given a full 
opportunity to adduce all evidence it had which was relevant 
and material to a determination of whether a grant to Texas 
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Star was in the public interest despite the claimed interference 
to KSEO. Appellant’s contentions (Br. 30-34) that it. was 
denied the opportunity required by Section 312 (b) to show 
cause why a grant should not be made, and that the Con|imis- 
sion’s decision was a denial of due process because KSEO had 
no opportunity to show the effect which the diminution of its 
service area would have upon its ability to continue to Oper¬ 


ate in the public interest, are substantially one and the pame 
argument. Both contentions are a belated effort to claim a lack 
of opportunity to make a showing appellant could have made if 
it had any evidence which would have militated against a grant 
to Texas Star. The opportunity was there but the evic ence 
was not forthcoming, despite the showing made by Texas Star 
that a grant was in the public interest, and the fact tha| the 
type of evidence appellant now claims was indispensable was 
peculiarly within its knowledge since it related to KSEO’s 
service. 

KSEO never attempted to introduce any evidence it may 
have had with respect to any negative effect of a grant to Texas 
Star upon the radio service available to the public in the Du¬ 
rant area which it would continue to serve, or in the area in 
which Texas Star service would be substituted for that now re¬ 
ceived from KSEO. It never claimed that it could not intro¬ 
duce such evidence under the issues designated by the Com¬ 
mission, never petitioned to amend the issues, and never 
foundation for its request for rehearing by advising the 
mission of the nature of any such further evidence it 
have had. 15 

15 Even if appellant’s statement (Br. 31) that it was not until the 
Decision that it realized a grant to Texas Star was proposed 
ing objectionable interference to KSEO could be accepted, its 
that it then “duly endeavored to protect its position by the filing o: 
tions, including a request for further hearing * * also fails 
support in the record. Examination of KSEO’s exceptions (App. 
reveals no exception, or request for further hearing, going to the 
of the adduction of evidence to show an impairment of the serv: 
rendered in the local Durant area. Exception XI (App. 174), whi 
state that a further hearing is necessary, requests such hearing 
determine the extent of objectionable interference which would be 
by KSEO from the Dallas proposal.’’ These exceptions were filed 
quent to the time when appellant admits it realized that a grant 
made despite the claimed interference, and yet they suggest no sho 
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Appellant (Br. 31) attempts to buttress its claim that it 
had no opportunity to make a showing as to the public interest 
by stating that “Neither the Commission nor Texas Star, how¬ 
ever, took advantage of the opportunity then offered to request 
specification of any additional issues which might have notified 
KSEO that a grant to Texas Star might be made notwithstand¬ 
ing objectionable interference to KSEO and the applicable 
Rules and Standards hereinabove discussed.” If KSEO pos¬ 
sessed pertinent evidence relevant to the statutory standard of 
the public interest not contemplated by the existing issues, it 
was its duty to request a change of issues to permit the intro¬ 
duction of such evidence. Red River Broadcasting Co. v. 
Federal Communications Commission , 69 App. D. C. 1, 98 F. 
2d 282, cert. den. 305 U. S. 625. Cf. Johnston Broadcasting 
Co. v. Federal Communications Commission, 85 U. S. App. 
D. C. 40,175 F. 2d 351. 

Finally, appellant’s contention that the Commission im¬ 
properly failed to give consideration to the comparative merits 
of the KSEO operation and the proposed Texas Star operation 
(Items 9 and 10 of appellant’s Statement of Reasons for Appeal, 
App. 5-6; Br. 17) is a similar attempt to raise before this Court 
a question never raised before the Commission, and to claim 
that failure to take advantage of an opportunity given was 
a lack of opportunity. While it is not expressly made clear 
by appellant in its brief just what it means by comparative con¬ 
sideration of KSEO and the Dallas proposal, presumably it 
intends to refer to the failure of the Commission to make find¬ 
ings on and consider the comparative needs of the interference 
area for the particular types of program service offered by 
KSEO and proposed by the Dallas applicant. 16 This designa- 

other than that of interference. Appellant’s Petition for Rehearing (App. 
254) does request further hearing upon issues “appropriate to determine 
whether the modification of the license of KSEO is In the public interest.” 
But even at this stage of the proceeding no showing is made as to the nature 
of any further evidence KSEO might have or what the “appropriate” issues 
should be. 

“The only other conceivable interpretation of the meaning of the “com¬ 
parative consideration” allegedly required, is that the Commission was 
required to compare the need of Durant for service with that of Dallas. 
Such a claim seems unlikely in the light of the undisputed facts of this case. 
As the Commission stated in its Memorandum Opinion and Order deny- 
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tion of error rests on the erroneous assumption that such com¬ 
parative program consideration was necessarily material to a 
proper determination of whether the grant to Texas Star was 
in the public interest, and that it was the Commission’s legal 
duty to raise the issue if appellant did not. 

Texas Star made a complete showing in this proceeding of 
the affirmative value to the public, including the public within 
the area in which its service would be substituted for thiit of 
KSEO, from its proposed service. If appellant believed that 
its program service to the interference area was superior to that 
proposed by Texas Star, and that it would not be in the public 
interest to make the grant to Texas Star in view of this fact, 
and despite the meritorious new service to be furnished by 
Texas Star to a great many more people than reside in the inter¬ 
ference area, it failed to raise the point before the Commission. 
At the hearing before the Commission KSEO made no attempt 
to show what sort of program service it now furnishes, dr to 
what extent, if any, such program service has features of par¬ 
ticular interest to the interference area. If this previous lack 
of interest in what appellant now claims to be an indispensable 
item for Commission consideration resulted from the absence 
of a hearing issue covering it, appellant could properly nave 

ing rehearing (App. 255, at 259) the grant is consonant with the requirement 
of a fair, efficient and equitable distribution of radio service betweeen com¬ 
munities. There is no conflict here between the cities of Dallas and Durant 
under Section 307 (b) of the Communications Act since, according to KSEO’s 
own engineering evidence, it would continue to serve the city of Durant un¬ 
affected by a grant to Texas Star (App. 115-116; Excerpt from KSEO Ex¬ 
hibit 6, App. 163). Since Durant would continue to receive service from 
KSEO after a grant to Texas Star, no comparative consideration of the 
need of the two cities for service was proper or relevant The cases cited 
by appellant (Br. 17) for the proposition that need is “not proved by the 
mere facts that the area proposed to be served contains a large population 
and is served by fewer radio stations than comparable areas” are inapposite 
here where the Commission found that a grant of the Texas Star application 
would give Dallas its first full-time local station, and that the area of sub¬ 
stituted service had closer ties with Dallas than with Durant, Oklahoma. 
The Commission did not base its conclusion that a grant to Texas Star Was 
warranted despite the assumed interference to KSEO merely upon the 
population and number of services in Dallas. 
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filed a motion to enlarge or change the issues. 17 Appellant 
certainly was on notice that this was necessary in view of the 
fact that it must have been aware of the issues set forth in the 
Commission’s several orders designating the Texas Star appli¬ 
cation for hearing (App. 12,15,23,31), and of Section 1.388 (c) 
of the Commission’s Rules and Regulations, which provides 
that: “The granting of any petition to intervene shall not have 
the effect of changing or enlarging the issues specified in the 
Commission’s notice of hearing unless the Commission shall on 
motion amend the same.” 

In the face of this rule, appellant intervened in the Texas 
Star hearing, did not choose to offer evidence with respect to 
its program service, 18 made no effort to enlarge the issues and 
now claims that such evidence was essential to a determination 
by the Commission. There are no findings on comparative 
program service because there is no evidence in the record to 
support any such comparative findings. As this Court said in 
Johnston Broadcasting Co. v. Federal Communications Com¬ 
mission, 85 U. S. App. D. C. 40, 46, 175 F. 2d 351, 357, “The 
Commission need not inquire, on its own behalf, into possible 
differences between the applicants which are not suggested by 

17 Section 1.380 of the Commission's Rules and Regulations provides: 

“Motions to enlarge or change the issues.—Motions to enlarge or change 
the issues may be filed by any party to a hearing. Such motions must be 
filed with the Commission not later than 15 days after the issues in the 
hearing have first been published in the Federal Register. Any person 
desiring to file a motion to enlarge or change the issues after the expiration 
of such 15 days must set forth the reason why it was not possible to file the 
petition within the prescribed 15 days. Unless good cause is shown for delay 
in filing, the motion will not be granted.” 

" It is true that at the hearing Texas Star made an offer of proof, which 
was rejected, to show that in its original application the Democrat Printing 
Company did not propose to serve the area of interference, and that if KSEO 
should offer evidence with respect to its programming Texas Star would 
show that KSEO does not program for that area (App. 115-117), and that 
the examiner granted a motion made by KTRH to strike all testimony with 
respect to KSEO’s original application (App. 116). This, however, does not 
affect KSEO’s responsibility to seek a change of issues if it wished to offer 
evidence which it believed was not contemplated in the issues designated by 
the Commission. Such motions for enlargement of issues have been granted 
by the Commission, e. g„ Centerville Broadcasting Company (KCOG), Docket 
No. 9916 (the order of the Commission is reproduced in the Appendix hereto, 
P. 47). 
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any party, although in its discretion it may do so.” That deci¬ 
sion, and the policy behind it that the Commission cannot know 
all the matters upon which the parties may believe they have 
relevant and material evidence, are on all fours here. The 
Johnston case squarely held that the Commission may rely upon 
the parties to present the factual matters they believe bear 
upon a choice between them. Appellant cannot remain silent 
throughout the hearing and then allege error because the deci¬ 
sion is not based upon evidence on a particular point when that 
evidence, if indeed it would have militated against a grant, was 
always available. Colorado Radio Corp. v. Federal Communi¬ 
cations Commission, 73 App. D. C. 225.118 F. 2d 24; Red River 
Broadcasting Co. v. Federal Communications Commission, 69 
App. D. C. 1, 5, 98 F. 2d 282, 286, cert. den. 305 U. S. 625. 

The Commission submits that appellant was given adequate 
notice of the nature of the proceedings and the possibility of 
modification of its license by a grant to Texas Star, and that 
the hearing afforded appellant under the Commission’s Rules 
and Regulations a full opportunity to present all relevant arid 
material evidence it may have had. Appellant never requested 
that the record be reopened for additional evidence indicative 
of whether the public interest would or would not be served by 
the grant to Texas Star; its only attempt to present ariy 
further evidence was merely to show an extent of interference 
(App. 174-176) already assumed by the Commission in the 
Proposed Decision to be as claimed by it (App. 168). 19 

Appellant was thus given a full and fair hearing and cannot 
now complain where it never sought any other hearing than 

19 Since the Commission assumed in its decision that the extent of the 
interference to KSEO was as great as KSEO claimed, the Commission’s 
grant (App. 240) of Texas Star’s motion to strike the Engineering State¬ 
ment filed by appellant (R. 1398) is now moot in view of the fact that this 
Engineering Statement was submitted merely to “corroborate the con¬ 
tention of KSEO as to the location of its 0.5 mv/m contour and as to the 
extent of objectionable interference which it would receive from the pro¬ 
posed Dallas operation" (App. 175). In any event, the Commission’s ruling 
was correct since this Statement constituted new evidence which would 
have required reopening the record, for which no petition was filed (App. 
187), and further hearing for the reception of such evidence would have 
been pointless in view of the acceptance of KSEO’s engineering claims for 
the purpose of decision. (App. 241, 258.) 
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that which it was accorded. Federal Radio Commission v. 
Nelson Brothers Co., 289 U. S. 266, at 287. 

IIL This proceeding involved no departure from any of the 
Commission’s Rules and Regulations, nor any other such 
deviation from established policy as would prevent an 
examiner from conducting the hearing under Section 409 (a) 
of the Communications Act of 1934 

Appellant has contended that the Commission’s decision 
involves violations of both the Commission’s Rules and Regu¬ 
lations and its Standards of Good Engineering Practice, and 
that because of these violations and the alleged departure of 
this decision from previous decisions in condoning objectionable 
interference to an existing station to an unprecedented degree, 
the proceeding involved a change of policy by the Commission 
which, under Section 409 (a) of the Communications Act, made 
the conduct of the hearing by an examiner illegal. This con¬ 
tention rests upon a misreading of the Commission’s Rules and 
standards, as well as a misconception of the meaning of Sec¬ 
tion 409 (a). 

The sections of the Commission’s Rules which appellant 
claims have been violated are Section 3.24 (b) and Section 
3.28. Examination of both of these Rules makes clear, how¬ 
ever, that the Commission’s decision did not involve violation 
of either of these sections. 

Section 3.24 (b) 20 provides: 

Broadcast facilities; showing required.—An authoriza¬ 
tion for a new standard broadcast station or increase in 
facilities of an existing station will be issued only after a 
satisfactory showing has been made in regard to the fol¬ 
lowing, among others: 

***** 

(b) That objectionable interference will not be caused 
to existing stations or that if interference will be caused 
the need for the proposed service outweighs the need for 
the service which will be lost by reason of such interfer¬ 
ence. That the proposed station will not suffer interfer- 


1 Pike * Fischer, R. R. 53:133. 
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ence to such an extent that its service would be reduced 
to an unsatisfactory degree. (For determining objection¬ 
able interference, see Engineering Standards of Allocation 
and Field Intensity Measurements in Allocation.) 

The other subsections of Section 3.24 list such other matters 
as financial ability to construct and operate the station (§ 3.24 

(c) ), legal qualification and good character (§3.24 

(d) ), and that the proposed assignment will tend to effect a 
fair, efficient, and equitable distribution of radio service among 
the several States and communities (§ 3.24 (a)), and will serve 
the public interest, convenience and necessity (§3.24 (g)). 
Section 3.24 therefore constitutes a partial restatement of 
general principles of the public interest embodied in the Com¬ 
munications Act and Commission decisions, and serves to ad¬ 
vise applicants with respect to those matters which the Com¬ 
mission will consider in making its determinations. The 
decision in this case that the grant to Texas Star was in the 
public interest in spite of the interference to KSEO, was an 
express finding by the Commission that the showing required 
by Section 3.24 had been made, including a sufficient showing 
of a need for the new service proposed by Texas Star which 
outweighed the fact that its establishment would cause inter¬ 
ference in a relatively large area to KSEO, and the substitu¬ 
tion of Dallas for Durant service in that area. 21 The fact tjhat 
subsection 3.24 (b) was not specifically mentioned in the Com¬ 
mission’s decision is without import, since the Commission 
customarily finds compliance with the subsections of Section 
3.24, e. g., financial and legal qualification, without mention 
of that section of the Rules, and did so in this case. The 
Commission’s decision did state (App. 241) that Texas Star 
had satisfied its burden of proof, and Section 3.24 (b) was thus 
applied by the Commission when it found that a grant to Texas 
Star was in the public interest despite the interference to 
KSEO. If the Commission’s conclusion was reasonable s,nd 
based on substantial evidence in the record as a whole, thlere 

"Need in this case was a question of whether the value to the public 
of the new service was greater than any detriment that might result from 
the substitution of the Texas Star Service for that of KSEO. 
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is no question of violation of Section 3.24 of the Commission’s 
Rules and Regulations. 

Section 3.28, 22 the other section of the Commission’s Rules 
allegedly violated, provides: 

Assignment of stations to channels.—(a) The individ¬ 
ual assignments of stations to channels which may cause 
interference to other United States stations only shall be 
made in accordance with the standards of Good Engineer¬ 
ing Practice prescribed and published from time to time 
by the Commission for the respective classes of stations 
involved. (For determining objectionable interference 
see “Engineering Standards of Allocation” and “Field In¬ 
tensity Measurements in Allocation”* Section C.), 

(b) In all classes where an individual station assign¬ 
ment may cause interference with or may involve a chan¬ 
nel assigned for priority of use by a station in another 
North American country, the classifications, allocation 
requirements and engineering standards set forth in the 
North American Regional Broadcasting Agreement shall 
be observed. 

The obvious meaning of this section is that the Standards 
of Good Engineering Practice are applicable where interfer¬ 
ence to United States stations only is involved in the assign¬ 
ment of a new station, and that where interference with a 
station in another North American country is involved, the 
engineering standards set forth in the North American Re¬ 
gional Broadcasting Agreement are applicable. This Rule 
merely states which set of engineering standards are to be ap¬ 
plied to an application for new facilities and has no effect upon 
the waiver of, or deviation from, the Commission’s engineering 
standards in appropriate circumstances, which is an entirely 
separate matter. No breach of Section 3.28 is occasioned by 
individual deviations from the standards, which by their na¬ 
ture (see Introduction to Standards of Good Engineering 
Practice, Vol. 1, Part 2, Pike & Fischer, R. R. 81:1) and con¬ 
sistent Commission practice, are considered to be flexible 

* 1 Pike & Fischer, R. R. 53:172. 
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guides to good engineering practice. 28 It is thus clear that 
there was no violation of the Commission's Rules and Regu¬ 
lations in this proceeding. 

Appellant also alleges that the grant to Texas Star violates 
two of the Commission’s Standards of Good Engineering Prac¬ 
tice, neither of which, it should be noted, are in any way |rele- 
vant to the conflict between the Texas Star application and 
the existing operation of appellant’s station. The alleged vio¬ 
lation of the so-called 10-percent rule 24 (Br. 22-3), which pro¬ 
vides, with respect to interference to be received by a proposed 
station, that the population residing between the normally pro¬ 
tected contour and the interference free contour should not ex¬ 
ceed approximately 10% of the population actually tp be 
served within the interference free contour (see Appendix p. 
46), is, however not timely. Appellant failed to raise this point 
in either its exceptions to the Proposed Decision or in its Peti¬ 
tion for Rehearing, and the question is therefore not open ujpon 
this appeal. Tri-State Broadcasting Co. v. Federal Communi¬ 
cations Commission, 71 App. D. C. 157,107 F. 2d 956; c/. Unem¬ 
ployment Compensation Commission v. Aragon, 329 U. S. 143* 
at 155. It should also be noted with respect to this contention 
that the Commission has consistently held that the 10-percent 
rule, as is the case with the Standards of Good Engineering 
Practice generally, has been established as a guide to assist the 
Commission in the allocation of broadcast stations and has 
been liberally interpreted in order to effect the most widespread 
and effective broadcast system possible. See Ozarks Broad¬ 
casting Company, 5 Pike & Fischer, R. R. 1305, at 1315, and 
cases cited therein. 

Appellant’s claim of improper violation of that portion of 
the Standards of Good Engineering Practice which provides 
that the population residing within the “blanket area” (that 
area adjacent to the transmitter in which the usual broadcast 
receiver would be subject to some type of interference to the 

“If Section 3.28 were to be interpreted to mean that the Commissjion 
could never make a grant which involved objectionable interference to an 
existing station within the meaning of the Standards, it would make Sec¬ 
tion 3.24 (b) of the Rules meaningless. 

* Vol. 1, part 2, Pike & Fischer, R. R. 81:104-105. 
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reception of other stations due to the strong signal from the 
station) shall not exceed 1 percent of the total population of 
the metropolitan area to be served, 25 is also without merit. 
The Commission’s decision (App. 225) recognized that the 
grant involved a slight deviation from this standard, and 
reasonably concluded that such deviation was warranted in view 
of the fact that the applicant had indicated its willingness to 
accept responsibility for adjusting all reasonable complaints 
which might arise from blanket interference. Such deviation 
from the strict requirements of the standard was of course with¬ 
in the Commission’s discretion when permitted for the purpose 
of providing a new broadcast station to the city of Dallas, 25 
and was in accord with established Commission practice of per¬ 
mitting slight deviations from this portion of the standards for 
good cause. Cj., Del Paso Broadcasting Co., 4 Pike & Fischer, 
R. R. 679; WHP, Inc., 4 Pike & Fischer, R. R. 1395. 

Appellant does not argue that the Commission may not 
waive its standards for good cause. It could not do so in view 
of the express recognition in the standards themselves that they 
are merely norms which can be deviated from in appropriate 
circumstances. Introduction to Standards of Good Engineer¬ 
ing Practice, 1 (Part 2) Pike & Fischer, R. R. 81: 1. Appellant 
contends, however, that these departures from the standards, 
taken together with alleged departure from previous Commis¬ 
sion pronouncements through the grant of an application caus- 

” Vol. 1, part 2, Pike & Fischer, R. R. 81:173-4. 

** The statement of this Court in a footnote in American Broadcasting Co. 
v. Federal Communications Commission, 85 U. S. App. D. C. 343, 349, 179 F. 
2d 437, 443, that the Commission is bound by the standards as are licensees, 
did not relate to waiver of an engineering requirement. It concerned the 
right of a party to have an issue determined by the Commission, a right 
given by the standards, and entirely a procedural matter. The standards 
provide that upon application by a station for protection beyond its normally 
protected contour, where primary service to about 90% of the population 
in the area between the normally protected contour and the contour to which 
such station actually serves is not supplied by any other station carrying 
the same general program service, the Commission will determine the con¬ 
tour to which protection is to be afforded upon the individual merits of the 
case. The Court merely stated, with respect to this provision of the 
standards, that the Commission would be bound to exercise its discretion 
and to consider the case on the merits under the “individual merit” standard 
upon an affirmative finding with respect to distinctive program service. 
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ing interference to an existing station in excess of any amount 
previously approved, constitutes a “change in policy” on the 
part of the Commission, which was effectuated in violation of 
Section 409 (a) of the Communications Act, since the case was 
heard before^an examiner. This unique argument, which was 
never raised before the Commission, 27 and which, as a practical 
matter, would, if adopted, result in requiring that a Commis¬ 
sioner sit as hearing examiner in every proceeding involving 
objectionable interference between stations or proposed sta¬ 
tions, is totally lacking in substance. 

Section 409 (a) of the Communications Act provides that 
any examiner of the Commission may hold hearings, with cer¬ 
tain specified exceptions, one of which is “a matter involv¬ 
ing (1) a change of policy by the Commission. . . In 
those cases, the matter must be heard by one or more of the 
seven Commissioners. Deviation from technical provisions of 
the Commission’s Standards of Good Engineering Practice (or 
indeed the Rules and Regulations) in any particular case for 
the purpose of assigning stations to frequencies in accordance 
with the requirements of the public interest does not, however, 
necessarily involve a change of policy. See Federal Communi¬ 
cations Commission v. National Broadcasting Company , Inc. 
( KOA ), 319 U. S. 239. The Commission’s Standards of Good 
Engineering Practice are, of course, enunciations of general 
policy. But, departure from any of these standards in any 
individual proceeding is not a change in the policy itself since 
the standards themselves specifically provide for even material 
deviation as to fundamental principles where good cause is 
shown, Introduction to Standards of Good Engineering Prac¬ 
tice, Vol. 1, Part 2, Pike & Fischer, R. R. 81: 1, and grants are 

27 Although this brief discusses this argument on its merits, appellant 
cannot raise it before this Court for the first time as it attempts to do, and, 
as with the other similar points, discussion of the merits is not intended to 
constitute a waiver of the jurisdictional defect in appellant’s position. De¬ 
spite the specific provision of the then Section 1.857 of the Commission’s 
Rules and Regulations (Appendix, p. 43), that failure to object to any pro¬ 
cedure relating to the hearing, including the designation of presiding officer, 
who was not a Commissioner, constituted a waiver of such objection, appel¬ 
lant at no time made any objection before the Commission to the conduct of 
the hearing by a hearing examiner, even in its Petition for Rehearing; 
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constantly being made which do not conform to all of the strict 
principles set forth in the standards. See, e. g., WHP, Inc., 4 
Pike & Fischer, R. R. 1395; Community Broadcasting Service, 
Inc., 5 Pike & Fischer, R. R. 939. It is an individual determina¬ 
tion that the particular circumstances of the case before the 
Commission require some departure from the strict application 
of the standards to reach a decision in the public interest. 

This is even more the case with respect to the degree of 
interference permitted. There are of course many cases where 
a grant has been made despite objectionable interference to 
existing stations. The Commission has adopted no rule with 
respect to the permissible extent of such interference, but con¬ 
siders the question on a case-to-case basis. The extent of such 
interference in various cases is a question of degree and not 
one of fixed policy, or a change in policy. Most of the cases 
are those of cochannel interference involving an absolute loss 
of service in the interference area. (See, for example, Agnes 
Jane Reeves Greer, 4 Pike & Fischer, R. R. 1366), whereas in 
this case there is a substitution of service and consequently no 
diminution in the number of services available. A greater de¬ 
gree of interference in this case, therefore, may well have less 
effect upon the public than less interference in a case of 
cochannel interference. Appellant has failed to show any seri¬ 
ous departure in this case from previous cases involving adja¬ 
cent channel interference. Even if it be assumed that the 
extent of interference to the existing station in the present 
case is greater, or even substantially greater, than in every pro¬ 
ceeding case, that does not establish that there has been any 
change in Commission policy, but only that the facts of this 
particular case justify a grant resulting in greater interference 
than the facts of any case decided prior to this date. If such a 
determination can be said to constitute a change in policy, then 
in a very real sense almost any decision involving a particular 
set of facts can be said to do so. 

The fact that the hearing examiner in this case reached a 
different conclusion from that of the Commission as to whether 
a grant was warranted despite the interference to KSEO (App. 
171) of course does not affect the nature of the proceeding. His 
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recommended decision does not establish Commission policy, 
and its reversal is not a change of policy. 28 The acceptancb of 
appellant’s contention that departure from any of the Stand¬ 
ards of Good Engineering Practice, or the grant of a license in¬ 
volving a greater degree of interference than has been per¬ 
mitted in previous cases, constitutes a change of policy, would 
mean that every hearing on an application for new facilities, 
or a change of facilities, would have to be heard by a Comrhis- 
sioner, for every such hearing potentially involves these vari¬ 
ables. To insist that each such proceeding be held before a 
Commissioner would not only not be a proper application of 
Section 409 (a), but, indeed, would seriously disrupt the or¬ 
derly administration of the Commission’s functions. The very 
function that hearing examiners have been created to perform 
would be taken away from them, and the members of the Ccfm- 
mission would be burdened with hearings to a degree that 
would make it impossible for them to perform their duties. 29 
It is clear that this was not a proceeding involving a change of 
Commission policy within the meaning of Section 409 (a) of 
the Communications Act. 

“The Commission’s decision herein involves no inconsistency with the 
principles enunciated in Universal Camera Corp. v. N. L. R. B., 340 U. S.| —, 
95 L. Ed. 304, since the findings of fact of the examiner and those of the 
Commission are substantially identical (see footnote, App. 170) and do not 
differ with respect to the credibility of witnesses. Furthermore, the 
Commission’s decision fully discusses the factor which led the examiner 
to recommend a denial of the Texas Star application and the reasons why 
it cannot accept this determination. 

“The legislative history of Section 409 (a) does not show what was 
meant by a “change of policy”. The section was first enacted in the Com¬ 
munications Act of 1934, the pertinent part coming from H. R. 7716, 72d 
Congress, which was pocket vetoed. (Senate Report No. 781, 73d Congress, 
2d Session.) Senate hearings on H. R. 7716 reveal a fear that members of 
the Commission were not keeping busy, even to the extent of adequately 
reviewing the decisions of examiners. (Hearings before the Committee on 
Interstate Commerce, U. S. Senate, 72d Cong., 2d Session, on H. R. 77|l6, 
Part 2, pp. 16 et seq, 25 et seq, 36 et seq, 54 et seq.) This background to 
Section 409 (a), which certainly no longer pertains, furnishes no support 
for an interpretation which would so burden Commissioners with hearings 
that they could not adequately perform their other functions. 
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IV. The proceeding before the Commission was conducted in 
conformity with the Administrative Procedure Act 

It is also claimed by appellant that the Commission violated 
the separation of functions provisions of Section 5 (c) of the 
A dmin istrative Procedure Act, 5 U. S. C. A. § 1004 (c). Sec¬ 
tion 5 (c) provides: 

The same officers who preside at the reception of evi¬ 
dence pursuant to Section 1006 of this title shall make the 
recommended decision or initial decision required by Sec¬ 
tion 1007 of this title except where such officers become 
unavailable to the agency. Save to the extent required for 
the disposition of ex parte matters as authorized by law, 
no such officer shall consult any person or party on any fact 
in issue unless upon notice and opportunity for all parties 
to participate; nor shall such officer be responsible to or 
subject to the supervision or direction of any officer, em¬ 
ployee, or agent engaged in the performance of investiga¬ 
tive or prosecuting functions for any agency. No officer, 
employee or agent engaged in the performance of investi¬ 
gative or prosecuting functions for any agency in any case 
shall, in that or a factually related case, participate or 
advise in the decision, recommended decision, or agency 
review pursuant to section 1007 of this title except as wit¬ 
ness or counsel in public proceedings. This subsection 
shall not apply in determining applications for initial 
licenses or to proceedings involving the validity or appli¬ 
cation of rates, facilities, or practices of public utilities or 
carriers; nor shall it be applicable in any manner to the 
agency or any member or members of the body comprising 
the agency. 

Appellant relies for its claim of violation of Section 5 (c) 
upon the fact that in its orders designating hearing examiners 
(App. 27, 33-4), the Commission gave notice that “Section 
1.857 of the Commission’s Rules and Regulations is not appli¬ 
cable to this proceeding.” Section 1.857 of the Commission’s 
Rules and Regulations as it then existed (11 F. R. 14521, as 
amended 12 F. R. 3672, reproduced at p. 43 of the Appendix to 
this brief) was divided into three subsections. Subsection (a) 



substantially restated the requirements of Section 5 (c) of the 
Administrative Procedure Act. Subsection (b) listed those 
matters to which subsection (a) was applicable. It did not 
include among such matters applications either for construction 
permits for new stations or for a change in facilities of existing 
stations. Appellant now claims, however, that the KTRH 
application for change of its existing facilities was not an appli¬ 
cation for an initial license, and that while the Texas Star 
application considered alone, would be such an application, 
since its grant would involve modification of KSEO’s outstand¬ 
ing license it too should have been heard in a proceeding held 
in compliance with Section 5 (c) of the Administrative Pro¬ 
cedure Act (Br. 36-38). It also contends that the requirement 
of the Administrative Procedure Act is mandatory and cannot 
be waived. Appellant is. however, in error both as to its inter¬ 
pretation of Section 5(c) and in its statement that the admitted 
waiver which occurred in the instant proceeding, was ineffec¬ 
tive. 30 | 

Subsection (b) of Section 1.857 omitted proceedings of tljie 


type involved herein as appropriate to the separation of func¬ 
tions provided for in Section 5 (c) of the Administrative Pro¬ 
cedure Act, and the orders in the present case designating 
hearing examiners provided that Section 1.857 was not ap¬ 
plicable, for the reason that Section 5 (c) specifically provides 
that it is not applicable “in determining applications for initial 
licenses * * *” The applications of Texas Star and 
KTRH, one for a construction permit for a new station, and 
one for a construction permit to change the facilities of ail 
existing station, were both applications for initial licenses 

""The fact that the Commission has subsequently replaced Section 1.S.17 
with a new section 1.S58, which, in the exercise of the Commission’s discre¬ 
tion, provides for separation of functions in Commission hearings held oh 
initial licensing proceedings as well as in those cases where separation cf 
functions is required by Section 5 (c) of the Administrative Procedure Acu, 
patently does not, as appellant urges (Br. 38), indicate that Section 1.857 ojf 
the Commission’s Rules as written at the time of the hearing in the present 
case, was in violation of Section 5 (c). Agency action to afford parties 
procedural rights over and beyond those to which they are entitled by statute 
does not affect proceedings held prior to such action which are not covered 
by the statute. 
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within the meaning of Section 5 (c), and therefore exempt 
from its provisions. That the Texas Star application was one 
for an initial license cannot be disputed, and the fact that its 
grant might adversely affect existing licensees does not change 
its status as a request for something new, not previously in 
existence. The KTRH application was one for a change in 
facilities of an existing station which, if granted, would have 
for the first time substantially extended the service area of 
that station. 

Although the term “initial license” is not defined in the Act, 
its legislative history clearly shows that the type of proceed¬ 
ing involved in this case was an initial licensing proceeding. 
Neither application involved renewal of an existing license or 
a proceeding of a prosecutory or accusatory nature, which is 
the type of proceeding Congress intended to be covered by 
Section 5 (c). The original text of Section 5 (c), as introduced 
in Congress, contained no exceptions and thus required sep¬ 
aration of functions in all formal hearing cases. (See text of 
H. R. 1203, 79th Cong., 1st Sess., which was the same as the 
original S. 7, Administrative Procedure Act, Legislative His¬ 
tory, Senate Document 248, 79th Cong., 2d Sess., p. 157.) 
The Senate Judiciary Committee Print of June, 1945 of S. 7, 
the bill which was enacted as the Administrative Procedure 
Act, provided, however, that Section 5 (c) did not apply “in 
determining applications for licenses * * and the 
Committee explained that Section 5 (c) was designed to apply 
only to “so-called ‘accusatory’ proceedings.” (Senate Docu¬ 
ment 248, p. 24.) In S. 7, as reported in Senate Report No. 
572, 79th Cong., 1st Sess., “licenses” was changed to “initial li¬ 
censes” (Senate Document 248, p. 220) and the Committee re¬ 
port stated (p. 203) “The exemption of applications for initial 
licenses frees from the requirements of the subsection such 
matters as the granting of certificates of convenience and nec¬ 
essity which are of indefinite duration, upon the theory that 
in most licensing cases the original application may be much 
like rule making. The latter, of course, is not subject to any 
provision of Section 5. * * * There are, however, some 
instances of either kind of case which tend to be accusatory 
in form and involve sharply controverted factual issues. 
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Agencies should not apply the exceptions to such cases, be¬ 
cause they are not to be interpreted as precluding fair pro¬ 
cedure where it is required.” 31 Congressman Walter also 
stated with respect to Section 5 (c) of S. 7 on the floor of tfie 
House, “However, the subsection does not apply in determin¬ 
ing applications for initial licenses, because it is felt that tne 
determination of such matters is much like rule making and 
hence the parties will be better served if the proposed deci¬ 
sion—later required by section 8—reflects the views of the 
responsible officers in the agencies whether or not they have 
actually taken the evidence.” 92 Cong. Record 5651. 

The thought behind Section 5 (c) therefore was that separa¬ 
tion of functions was necessary for fair procedure in thobe 
licensing cases, such as renewals or revocation hearings, whe|re 
the nature of the proceeding was accusatory. An application 
for a change in facilities is similar to one for a new station, 
and neither are accusatory in nature. Both, therefore, were 
intended to come within the “initial licenses” exception to 
Section 5 (c). The Attorney General’s Manual on the Ad¬ 
ministrative Procedure Act is in full accord with this interpreta¬ 
tion. See pp. 50-53. As stated therein, p. 51: 

In view of the function of the exemption, the phrase “ap¬ 
plication for initial licenses” must be construed to include 
applications by the licensee for modifications of his 
original license. In effect, this gives full meaning to the 
broad definition of “license” in section 2 (e), i. e., “th|e 
whole or part of any agency permit, certificate, approved, 
registration, charter, membership, statutory exemption or 
other form of permission”. [Italics supplies]. In other 
words, the definition clearly suggests that any agency 
“approval” or “permission” is a license, regardless of 
whether it is in addition to or related to an earlier license. 
Only by such a construction can the appropriate pro¬ 
cedures be made applicable to those aspects of licensing 
which are dominated by policy making considerations and 
in which accusatory and disciplinary factors are absent!. 

“ House Report No. 1980, 79th Cong., 2d Sess., on S. 7 is almost identical. 
Senate Document 248, p. 262. 
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Senate Hearings (1941) p. 1451. In this way, the basic 
dichotomy of the Act between rule making and adjudica¬ 
tion is preserved, because Section 5 (c) will remain appli¬ 
cable to licensing proceedings involving the renewal, re¬ 
vocation, suspension, annulment, withdrawal or the 
agency-initiated, modification or amendment of licenses— 
i. e., all those phases of licensing in which the accusatory 
or disciplinary factors are, or are likely to be, present. 

Section 5 (c) of the Administrative Procedure Act was there¬ 
fore not applicable to this proceeding. 32 

However, even if the provisions of Section 5 (c) were ap¬ 
plicable, and the Commission improperly declared Section 1.857 
of its Rules and Regulations, which restated the provisions of 
Section 5 (c), inapplicable, appellant acquiesced in this action 
and waived any right it may have had to the application of 
these provisions. (See the Commission’s Denial of KSEO 
exception I, App. 244, 245.) Section 1.857 specifically 
provided: 

(c) Every notice or order containing the Commissions 
designation of presiding officer shall indicate whether this 
section shall be applicable to the particular proceeding. 
Any party who objects to such designation, or to any other 
procedure relating to the hearing, shall, ... file a state¬ 
ment setting forth the grounds for his objection and speci¬ 
fying the procedures considered necessary and appropriate 
in the proceeding. * * * The absence of an objection 

by any party to the procedure designated by the Commis- 

K In any event, any possible injury to appellant from the failure to apply 
Section 1.S57 of the Commission’s Rules and Regulations arises from the 
grant to Texas Star. The proceedings on this application for a construc¬ 
tion permit for a new standard broadcast station are clearly, without resort 
to legislative history or the purpose of the Administrative Procedure Act, 
proceedings involving an initial license application. Thus, even if the appli¬ 
cation of KTRH could be construed as falling within Section 5 (c) of the 
Administrative Procedure Act, this fact would be irrelevant to appellant’s 
claims concerning the Texas Star application, with respect to which ap¬ 
pellant intervened before the Commission. Nor has appellant alleged any 
such specific violation of Section 5 (c) as would constitute prejudicial error. 
For appellant admits (Br. 37) that it does not know whether the statutory 
mandate of separation of functions was in fact carried out or not. 
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sion, or proposed by any other party shall be deemed a 
waiver thereof. (Appendix, p. 44.) 

Although the Commission’s order of December 26, 1947, 
designating J. Fred Johnson to preside at the hearing (Aplp. 
27), and the Commission’s further order of January 23, 194t8, 
designating Hugh B. Hutchison to. reside in lieu of Mr. John¬ 
son (App. 33-4), both gave notice that Section 1.857 was not 
applicable to the proceeding, appellant, whose petition to in¬ 
tervene was filed on November 26,1947, and granted on Decem¬ 
ber 5,1947 (Ap. 26-7), failed to make any objection to the pro¬ 
posed procedure. In view of the notice given that the sub¬ 
stantive provisions of Section 1.857 were not applicable and the 
express provision of that Section that failure to object to such 
notice was a waiver of any right to the application of the Sec¬ 
tion, appellant clearly waived its right to later object. Spillpr 
v. Atchison, Topeka & Santa Fe Ry. Co., 253 U. S. 117, at 130-1; 
Red River Broadcasting Co. v. Federal Communications Com¬ 
mission, 69 App. D. C. 1, 98 F. 2d 282, cert. den. 305 U. S. 62i; 
Romeo v. Campbell, 35 F. 2d 704 (C. C. A. 2,1929). The same 
rule of course applies to waiver of Section 1.857 of the Com¬ 
mission’s Rules and Regulations and Section 5 (c) of the Ad¬ 
ministrative Procedure Act, which was restated by Section 
1.857. 

The possibility of waiver of the provisions of the Administra¬ 
tive Procedure Act is explicitly recognized by the statement of 
the House Committee on the Judiciary, set forth in appellants 
brief at page 37, that: 

No agency action taken or refused would be lawful ex¬ 
cept as done in full compliance with all applicable pro¬ 
visions of the bill and subject to the judicial review pro¬ 
vided. No agreed waiver of its provisions would suffice 
unless entirely voluntary and without any manner or form 
of coercion. (Report of Committee on the Judiciary on 
S. 7, Report No. 1980, 79th Cong. 2d Sess., at page 281 df 
Senate Document 248.) 

There is no claim of coercion in any manner here and appellant 
voluntarily, and with full notice, waived any claim which it 
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might have had that the provisions of Section 5 (c) of the Ad¬ 
ministrative Procedure Act were applicable to the proceeding. 33 

No valid claim of error based on violation of the Administra¬ 
tive Procedure Act can therefore be made. Section 5 (c) of 
that Act was not applicable to this proceeding, and if appli¬ 
cable, the Commission’s announcement that it would not be 
applied was acquiesced in by appellant. 

CONCLUSION 


For the foregoing reasons it is respectfully submitted that 
the appeal of the Democrat Printing Company, from the Com¬ 
mission’s grant of the application of Texas Star Broadcasting 
Company for a new standard broadcast station in Dallas, 
Texas, should be dismissed. 

Federal Communications Commission, 
Benedict P. Cottone, 

General Counsel, 

Richard A. Solomon, 

Acting Assistant General Counsel, 
Daniel R. Ohlbaum, 


Counsel. 


” It is noteworthy that the constitutional right to a trial by jury in 
criminal cases may be waived, Patton v. United States, 281 U. S. 276, and 
that the Federal Rules of Civil Procedure provide for waiver of the right 
to a jury trial if not timely demanded. Federal Rules of Civil Procedure, 
Section 38 (b); McNabb v. Kansas City Life Ins. Co., 139 F. 2d 591 (C. C. A. 
8,1943); May v. Melvin, 78 U. S. App. D. C 368, 141 F. 2d 22 (1944). 


APPENDIX 


Communications Act of 1934, 48 Stat. 1064, as amended, 47 

IT. S. C. Sec. 151, et seq. 

Allocation of Facilities; Term of Licenses 

Section 307 (b) In considering applications for licenses, 
and modifications and renewals thereof, when and insofar as 
there is demand for the same, the Commission shall make such 
distribution of licenses, frequencies, hours of operation, and of 
power among the several States and communities as to provide 
a fair, efficient, and equitable distribution of radio service to 
each of the same. 

General Provisions Relating to Proceedings—Witnesses 

and Depositions 

Section 409 (a) Any member or examiner of the Commis¬ 
sion, or the director of any division, when duly designated b|y 
the Commission for such purpose, may hold hearings, sign 
and issue subpenas, administer oaths, examine witnesses, and 
receive evidence at any place in the United States designate^ 
by the Commission; except that in the administration of title 
III an examiner may not be authorized to exercise such powers 
with respect to a matter involving (1) a change of policy by 
the Commission, (2) the revocation of a station license, (3) 
new devices or developments in radio, or (4) a new kind of 
use of frequencies. In all cases heard by an examiner the Com¬ 
mission shall hear oral arguments on request of either party. 

Rules and Regulations of the Federal Communication 

Commission 

I 

Section 3.24 Broadcast facilities; showing required.—Aiji 
authorization for a new standard broadcast station or increase 
in facilities of an existing station will be issued only after a 

( 41 ) 
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satisfactory showing has been made in regard to the following, 
among others: 

(a) That the proposed assignment will tend to effect a fair, 
efficient, and equitable distribution of radio service among the 
several States and communities. 

(b) That objectionable interference will not be caused to 
existing stations or that if interference will be caused the need 
for the proposed service outweighs the need for the service 
which will be lost by reason of such interference. That the 
proposed station will not suffer interference to such an extent 
that its service would be reduced to an unsatisfactory degree. 
(For determining objectionable interference, see Engineering 
Standards of Allocation and Field Intensity Measurements in 
Allocation.) 

(c) That the applicant is financially qualified to construct 
and operate the proposed station. 

(d) That the applicant is legally qualified. That the appli¬ 
cant (or the person or persons in control of an applicant cor¬ 
poration or other organization) is of good character and pos¬ 
sesses other qualifications sufficient to provide a satisfactory 
public service. 

(e) That the technical equipment proposed, the location of 
the transmitter, and other technical phases of operation comply 
with the regulations governing the same, and the requirements 
of good engineering practice. (See technical regulations herein 
and Locations of Transmitters of Standard Broadcast Sta¬ 
tions.) 

(f) That the facilities sought are subject to assignment as 
requested under existing international agreements and the 
Rules and Regulations of the Commission. 

(g) That the public interest, convenience, and necessity 
will be served through the operation under the proposed 
assignment. 

Section 1.388. Petitions to intervene.—(a) Where the Com¬ 
mission has failed on its own motion to name as parties to a 
hearing any person specified in § 1.387 (b), such person will 
be permitted to participate in the proceeding by filing a peti¬ 
tion to intervene showing that he comes within the provisions 
of § 1.387 (b). Where the petition to intervene is based upon 
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a claim that a grant of the application would cause electrical 
interference to an existing station or a station for which Ja 
construction permit is outstanding within its normally pro|- 
tected contour as prescribed by the applicable rules and regu¬ 
lations, the petition must be accompanied by an affidavit of a 
qualified radio engineer which shall show either by reference 
to the Commission’s Standards of Good Engineering Practice 
or to actual measurements made in accordance with the meth¬ 
ods prescribed by the Commission’s Standards of Good Engir 
neering Practice that electrical interference will be caused to 
the existing station or stations for which a construction permit 
is outstanding within the normally protected contour of tbs 
station. 

(b) Any other person desiring to participate in the hearing 
may file a petition to intervene. The petition must set fortlji 
the interest of the petitioner in the proceedings, must show 
how such person’s participation will assist the Commission in 
the determination of the issues in question, and must be ac¬ 
companied by the affidavit of a person with knowledge as to 
the facts set forth in the petition. The Commission in its 
discretion may grant or deny such petition or may permit 
intervention by such persons limited to particular issues or to 
a particular stage of the proceeding. 

(c) The granting of any petition to intervene shall not have 
the effect of changing or enlarging the issues specified in the 
Commission’s notice of hearing unless the Commission shall 
on motion amend the same. 

(d) Petitions to intervene under this section must be filed 
with the Commission not later than 15 days after the issues 
in the hearing have first been published in the Federal Regis ¬ 
ter. Any person desiring to file a petition to intervene after 
the expiration of such 15 days must set forth the reason why 
it was not possible to file the petition within the prescribec. 
15 days. Unless good cause is shown for delay in filing, the 
petition will not be granted. 

Section 1.857 [As of date of hearing in this proceeding.] 
Separation of functions.—(a) For hearings involving the matj 
ters listed in paragraph (b) of this section, there shall be des4 
ignated to preside therein one or more Commissioners or a 



44 


presiding officer from the Hearing Division. Except as au¬ 
thorized by the provisions of section 5 (c) of the Administra¬ 
tive Procedure Act, no such officers shall consult or confer 
with any person or party on any fact in issue unless upon 
notice and opportunity for all parties to participate; nor shall 
such officers during such time, be responsible to or subject to 
the supervision or direction of any officer, employee, or agent 
engaged in the performance of investigative or prosecuting 
functions for the Commission. No officer, employee or agent 
engaged in the performance of investigative or prosecuting 
functions for the Commission in any case shall, in that or a fac¬ 
tually related case, participate or advise in any decision arising 
out of a proceeding set forth in paragraph (b) of this section. 

(b) Paragraph (a) of this section shall be applicable to 
hearings involving the following matters, and any other matters 
designated by the Commission on its own motion or on motion 
of any party showing cause therefor: 

(1) Proceedings to revoke a license or permit. 

(2) Proceedings to suspend a license or permit. 

(3) Applications for renewal of licenses. 

(4) Applications for consent to the assignment of a con¬ 
struction permit or a license. 

(5) Applications for consent to the transfer of control of a 
corporation which holds a construction permit or license. 

(6) Proceedings initiated by the Commission on its own 
motion, or by any person other than the licensee or permittee, 
to modify a license or permit with respect to frequencies, 
authorized power or times of operation. 

(7) Proceedings in which a matter listed in this paragraph 
(b) of this section has been consolidated for hearing with a 
matter not listed therein. 

(c) Every notice or order containing the Commission’s des¬ 
ignation of presiding officer shall indicate whether this section 
shall be applicable to the particular proceeding. Any party 
who objects to such designation, or to any other procedure 
relating to the hearing, shall, at least 5 days prior to the date 
set for hearing, file a statement setting forth the grounds for 
his objection and specifying the procedures considered neces¬ 
sary and appropriate in the proceeding. Any other party may 
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file an answer, at least 1 day prior to the date set for hearing, 
to such objection and specification, and may set forth such 
additional procedure as he considers necessary and appropri¬ 
ate. The absence of an objection by any party to the pro¬ 
cedure designated by the Commission, or proposed by any otter 
party, shall be deemed a waiver thereof. 

Standards of Good Engineering Practice 


INTRODUCTION 

There are presented herein the Standards of Good Engi¬ 
neering Practice giving interpretations and further considera¬ 
tions concerning the Rules and Regulations of the Communi¬ 
cations Commission governing standard broadcast stations. 
While the Rules and Regulations form the basis of good engi¬ 
neering practice, these standards may go beyond the Rules 
and Regulations and set up engineering principles for consid¬ 
eration of various allocation problems. These standards ha|ve 
been approved by the Commission and thus are considered as 
reflecting the opinion of the Commission in all matters 
involved. 

The Rules and Regulations contain references to these 
standards; however, as further standards may be issued after 
the Rules and Regulations are published, the absence of such 
references does not relieve the responsibility of meeting the 
requirements specified herein. The Standards of Good En¬ 
gineering Practice are collected in this publication for the cqn- 
venience of all considering broadcast station operation aid 
problems. 

The Standards of Good Engineering Practice set forth herein 
are those deemed necessary for the construction and operation 
of standard broadcast stations to meet the requirements of 
technical regulations and for operation in public interest 
along technical lines not specifically enunciated in the regu¬ 
lations. These standards are based on the best engineering 
data available from evidence supplied in formal and informal 
hearings and extensive surveys conducted in the field by tjie 
Commission’s personnel. Numerous informal conferences 
have been held with radio engineers, manufacturers of radio 
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equipment and others for the guidance of the Commission in 
the formulation of these standards. 

These standards are complete in themselves and supersede 
any previous announcements or policies which may have been 
enunciated by the Commission on engineering matters con¬ 
cerning standard broadcast stations. 

While these standards provide for flexibility and set forth 
the conditions under which they are applicable, it is not ex¬ 
pected that material deviation therefrom as to fundamental 
principles will be recognized unless full information is sub¬ 
mitted as to the reasonableness of such departure and the need 
therefor. 

These Standards of Good Engineering Practice will neces¬ 
sarily change as progress is made in the art, and accordingly 
it will be necessary to make revisions from time to time. The 
Commission will accumulate and analyze engineering data 
available as to the progress of the art so that its standards 
may be kept current with the developments. 

[Sl:9] A Class II, III-B or IV station may be assigned to 
a channel available for such class, when a need therefor is 
shown, even though objectionable interference will be received 
to a field intensity contour greater than that specified as the 
normally protected contour for its class, provided that no ob¬ 
jectionable interference will be caused by it to existing stations, 
and provided further, that the population residing in the area 
between the normally protected contour for its class and the 
contour to which objectionable interference will be received, 
does not exceed approximately 10 percent of the population 
in its actual primary service area. In case the station is 
located in a metropolitan area, the interference-free contour 
shall include 90 percent of the population of the metropolitan 
area. [The paragraph number given above is that given this 
provision in Pike & Fischer, Radio Regulation. The Commis¬ 
sion has not given numbers to this, and other, provisions of the 
Standards.] 



In re Application of Centerville Broadcasting Company 

(KCOG), Centerville, Iowa, for Modification of 

License, Docket No. 9916, File No. BMI^1439 

order 

At a session of the Federal Communications Commission, 
held at its offices in Washington, D. C., on the 16th day of 
May, 1951: 

The Commission having under consideration a petition filed 
on April 9, 1951, by Galesburg Broadcasting Company, li¬ 
censee of Station WGIL, Galesburg, Illinois, and party re¬ 
spondent to the hearing on the above-entitled application for 
modification of license of Station KCOG, Centerville, Iowa, 
from 100 watts to 250 watts, requesting enlargement of issues 
in the said hearing to permit petitioner to show the type and 
character of program service presently rendered by Station 
WGIL; 

IT APPEARING, That the said application was designate^ 
for hearing by Commission order of March 14, 1951, on 
engineering issues only and the licensees of Stations WGIL, 
Galesburg, Illinois; KVFD, Fort Dodge, Iowa; and KFRIT, 
Columbia, Missouri, made parties to the proceeding; and 

IT FURTHER APPEARING, That petitioner alleges Star 
tion WGIL maintains auxiliary studies in Monmouth, Illinois 
and broadcasts programs of particular interest to the population 
residing within the possible area of interference to Statiofi 
WGIL from the operation of Station KCOG as proposed and 
that no other local broadcast service is available to the possibly 
area of interference and on the basis of these allegations ref- 
quests that the issues in the said hearing be enlarged to permit 
the introduction of evidence of the program service rendered 
by Station WGIL; and 

IT FURTHER APPEARING, That the proposed operation 
of Station KCOG may involve interference with Stations 
WGIL, KVFD and KFRU and accordingly evidence of the 
program service of Station WGIL would be of little if any 
assistance in resolving the matters in issue in the absence of 
evidence of the program service proposed to be rendered by 
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Station KCOG and the program services rendered by Stations 
KVFD and KFRU; and 

IT FURTHER APPEARING, That no opposition to the 
said petition has been filed; 

IT IS ORDERED, That the said petition IS GRANTED 
and the order of March 14, 1951, designating the above- 
entitled application for hearing IS AMENDED to include 
therein the following issues: 

4. To determine the type and character of program service 
proposed to be rendered, and whether it would meet the re¬ 
quirements of the populations and areas proposed to be served. 

5. To determine the type and character of program service 
rendered by Stations WGIL, Galesburg, Illinois; KVFD, Fort 
Dodge, Iowa; and KFRU, Columbia, Missouri. 

IT IS FURTHER ORDERED, That on the Commission’s 
own motion, Issue 3 in the order of March 14, 1951, designat¬ 
ing the above-entitled application for hearing IS AMENDED 
to add thereto “with particular reference to population resid¬ 
ing within the 250 mv/m and 50 mv/m blanket contours.” 

Federal Communications Commission. 

T. J. Slowie, Secretary. 
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